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(i) 


QUESTIONS PRESENTED 





1. Whether the verdict was supported either by the evidence or 
by the weight of the evidence. | 


2. Whether a mistrial should have been granted at the time of 
voir dire examination when the court failed to excuse a biased juror 
and announced principles of law before evidence was adduced. 


3. Whether the court erred, both at the end of plaintiff's case 
and at the end of the whole case, in failing to grant appellant's motions 
for directed verdict made on the ground of lack of evidence of negligence 
on the part of appellant. | 





4. Whether the court erred by allowing into evidence Section 11 (b) 
of the District of Columbia Traffic Regulations, which has to do with tne 


obligations of a motorist when faced with a yellow light, when there was 


no testimony in support. thereof. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit __ 





No. 15, 147 


MANUEL BAKER, 
Appellant, 


CELIA RADOW, 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia. The jurisdiction of the Court is 
invoked under Section 1291, Title 28, United States Code. _ 





The judgment appealed from is a final judgment within the mean- 
ing of the aforesaid statutory provisions. An appeal was duly noted and 
perfected within the time provided by the applicable statutes and General 
Rules of this Court. 





2 
STATEMENT OF THE CASE 


An automobile collision occurred at the intersection of Georgia 
Avenue and Kennedy Streets, Northwest, Washington, D. C. on July 6, 
1956 between an automobile owned and operated by Howard C. Coates and 
an automobile owned and operated by the appellant Manuel Baker. 


The plaintiff in this action is the mother-in-law of the appellant 
and was at the time of this occurrence a passenger in her son-in-law's 
automobile at the same time that her daughter was a passenger in said 


automobile. 


As a result of the collision aforesaid the appellee sustained certain 


injuries and damages. The plaintiff received a jury verdéet against both 
defendants in the total sum of $9,000.00. (J.A. 72) 


STATEMENT OF POINTS 


The appellant says that the verdict was not supported either by the 
evidence or by the weight of the evidence. 


The appellant further says that a mistrial should have been granted 
at the time of voir dire examination, because the court failed to excuse 
a biased juror and announced principles of law before evidence was ad- 


duced. 


The Court erred in not granting appellant's motion for a directed 
verdict at the close of the plaintiff's case and also in not granting appel- 
lant's motion for a directed verdict at the close of the whole case because 
of lack of evidence showing any negligence on the part of appellant. 


Finally the District Court erred in allowing into evidence Section 
11(b) of the District of Columbia Traffic Regulations which has to do with 
the obligations of a motorist when faced with a yellow light, when there 
was no testimony in support thereof. 
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SUMMARY OF ARGUMENT 


It is the appellant's position that there was no evidence in support 





of the verdict and certainly such evidence as there was was definitely in 
favor of the appellant and the verdict was contrary to the weight of the 
evidence, and the District Court erred in submitting the case against the 
appellant to the jury. The only disinterested witness testified in favor of 
the appellant and unequivocally stated that the co-defendant Howard C. 
Coates went through a red light in violation of the Traffic Regulations for 
the District of Columbia. 


At the time of the voir dire examination certain statements of law 


were announced by the Court which was of course before the jury was 
selected and before any evidence was adduced. The appellant says that 
he should have been granted a mistrial because the Court failed to ex- 
cuse for cause a certain prospective juror who announced in effect, that 
he believed that in any intersection accident both drivers would be neg- 
ligent. The appellant was therefore required to use one of his challenges 
to the jury by excusing this juror when he should have been excused for 
cause by the Court. | 


Section 11(b) of the District of Columbia Traffic Regulations has to 
do with the obligations of a motorist when faced with a yellow traffic light. 
Appellant believes that the District Court erred in allowing this section 
of the traffic regulations to be admitted into evidence when there was no 
testimony produced in the plaintiff's case which supported the introduc- 
tion of such regulation. There was no testimony that a yellow light was 
in fact operating or existing at this intersection at the time of this colli- 
sion. 





ARGUMENT 


I, THE VERDICT WAS NOT SUPPORTED BY THE EVIDENCE 
NOR THE WEIGHT OF THE EVIDENCE 


A thorough review of the record will, we believe, convince all and 


sundry that there is no evidence which supports the verdict) which was 





rendered against the Appellant. 
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Simply stated, the only evidence which conceivably can indict the 
appellant is the testimony of the co-defendant Coates. He testified that 
he had the green light as he was approaching the traffic light controlled 
intersection of Georgia Avenue and Kennedy Street, N. W., Washington, 
D.C. This party,’ who was proceeding south on Georgia Avenue, testi- 
fied that he did not see the appellant's car any time until the appellant's 
car, which was proceeding West, was in the middle of the intersection 
and directly in front of him at a distance of not more than 10 feet (J,A. 
20). All the other witnesses testified that the light was green for appel- 
lant as he approached the intersection (J.-A. 14-26 -35-50), except the 
Appellee who did not recall the color of the light (J. A. 34). 


The evidence was clear that Coates drove the striking vehicle into 


the right rear corner of the appellant's automobile in which the Appellee 
was riding as a passenger (J.A. 21). There is absolutely no evidence 
against the appellant on the question of undue speed. | 


Mr. Rhinehart, operator of a northbound streetcar, the only dis- 
interested witness, testified that the traffic light was red against his and 
co-defendant Coates progress and was green for the appellant to proceed 
across the intersection (J.A. 49-59). The record further shows that 
this witness told Coates a moment after the accident that Coates had 
gone through the red light and that same accusation was reiterated at the 
time of trial (J.A. 59). 


The appellant testified that he saw Coates approach the intersection 
(J.A. 27) and there was no apparent reason to assume that Coates would 
not obey the traffic control. When appellant looked the second time it 
was apparent that Coates was not slowing down as he approached the in- 
tersection so the appellant in an effort to avoid the collision stepped on 
the accelerator but apparently not hard enought to avoid being struck on 
the right rear. (J.A. 29). 


The appellant approached the intersection properly. He looked at 
traffic conditions to his left and saw a standing streetcar (J.A. 26). He 





5) 


looked to his right and saw the Coates automobile approaching at apparent- 
ly no undue speed (J.A. 27). Appellant then proceeded into the intersec- 
tion and after getting halfway across the intersection, realized that the 
southbound car was not slowing down or changing its. speed, So that appel- 
lant in the exercise of caution, applied his foot to the accelerator, (J.A. 
29) which was an effort on his part to avoid the collision. | : It may be argued 
that the application of the brakes would have avoided the collision but that 
we submit is pure speculation. This was an emergency situation, not 
created by the appellant, so that it cannot be said now in retrospect that 

he chose the wrong action to avoid the collision. If we were to indulge 

in speculation we believe it probable that the application of the brakes 
would have only moved the point of impact from the rear of appellant's 

car to the front of it. 


Coates attempted to explain his failure to see appellant sdoner by 





Saying there was traffic northbound on Georgia Avenue which blocked his 
view of the appellant coming from Coates left. (J.A. 20). : Strangely, no 
other witnesses saw any other traffic. The northbound streetcar, the 
westbound automobile of the appellant and the southbound automobile 
driven by Mr. Coates were the only vehicles near this intersection. The 
picture apparently attempted to be painted by Mr. Coates was a vision of 
the appellant's automobile coming abruptly from behind certain north- 
bound automobiles. (J.A. 20). | 


The testimony of the investigating poliee officer established that 
Georgia Avenue was 61 feet wide (J:A. 18) and Kennedy Street was ap- 
proximately 32 feet wide (J.A.15). ‘Fhe point of impact was 7 1/2 feet south 
of the north curb line at Kennedy Street (J.A. 13) and 37 feet west of the 
east curbline of Georgia Avenue. This would place the right rear of the 
appellant's automobile 6 1/2 feet west of the center of Georgia Avenue 
and 7 1/2 feet south of the north curb of Kennedy Street at the moment *Of 
impact. Mr. Coates testified that northbound cars were just clearing the 
intersection as he entered the intersection (J.A. 19). At that same time, 
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Mr. Coates saw Mr. Baker's car which was then directly in front of Mr. 
Coates (J.A. 20). It appears to appellant that Mr. Coates version of 
the accident as above outlined is not physically possible. How could the 
middle of appellant's automobile gotten to the position of being directly 
in front of Mr. Coates as Coates was entering the intersection without 
there having been a collision between appellant's car and the northbound 
automobile which was at the same time just leaving the intersection? 


Even though there was no collision between appellant and the north- 
bound traffic, of necessity these automobiles must have just barely missed 
colliding. If the appellant's automobile and the alleged northbound auto- 
mobile were that close to one another is it not reasonable to assume that 
the appellee, appellant, and appellant's wife would have all been impressed 
with this near accident. Would it not have carved an indelible impression 
in all their minds. Would they not have a vivid recollection of it and 
would they have not so testified. Yet all of them denied the existence 
of any northbound traffic except the streetcar. Also if the appellant saw 
these northbound automobiles pass in front of him is it not logical to as- 
sume that appellant would have stopped immediately. If that was the 
traffic situation, he would have taken immediate notice of the traffic 
light while in the intersection as well as other traffic conditions. Certain- 
ly he would not proceed across the intersection under those conditions 
knowing all the time that he was endangering not only his own life but 
also the life of his’ wife and that of his mother-in-law, the appellee, who 
were his passengers. | 


In other words, can any credence be given to Mr. Coates testimony? 
We think not. All of this testimony of Mr. Coates, we believe, is impos- 
sible to be believed and certainly is against all the evidence and weight 
of the evidence. Nor does that testimony in any way prove that appellant 
proceeded into the intersection facing a red light. 


All of the evidence, we believe, was in support of appellant's posi- 
tion of no negligence on his part. 
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II. THE COURT ERRED IN NOT GRANTING A MISTRIAL 
AT THE TIME OF VOIR DIRE EXAMINATION 


When the prospective jurors were being interrogated by the 





attorney for Coates, they were asked, “Are there any of you drivers 
who are of the opinion that because two automobiles collide in an inter- 
section that, therefore, both of them must be responsible for the acci- 
dent?" (J.A. 7). One of the panel, a Mr. Holmes, agreed with the state- 
ment that even though one driver was one per cent responsible and the 
other 99 per cent, he felt both would be responsible. (J A, 8). He went 
even further and said, “My personal belief is that regardless of whether 





they both were involved in an accident in an intersection, that each one 

contributed to the accident, no matter how small or minute it was, that 
| 

each of them contributed to it." (J.A. 9). | 


| 
During the course of further colloquy between the Court, jury and 


counsel a statement of law which might apply in this case was made by 
the Court before any jurors were selected and before any evidence was 
adduced. (J.A. 10). Appellant's counsel requested, (J.A. 11) that because 
of the discussion of law in front of the jurors a mistrial be declared and 
a new group of prospective jurors be immediately empaneled. This 
motion was denied. (J.A. 11). At the same time appellant requested 

that Mr. Holmes, the prospective juror be excused for cause but this 





was also denied. (J.A. 12). Appellant views this action of the Court as 
having been prejudicial to his rights because he was deprived of the right 
to have a jury decide his case without there being preconceived ideas in 
the jury's mind what the law was in this case. We do not believe the in- 
structions which were later given by the Court remedied the situation. 
Also, the appellant was required to use one of his challenges to the jury 
by excusing Mr. Holmes when he should have been excused for cause by 
the Court. | 
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mm. THE COURT ERRED IN NOT DIRECTING A VERDICT FOR 
APPELLANT BOTH AT THE CLOSE OF THE PLAINTIFF'S 
CASE AS WELL AS AT THE CLOSE OF THE WHOLE CASE. 


The appellant says that the plaintiff did not prove a case against 
him. 

No evidence of negligence on the part of appellant can be found in 
the record, as we view it. Certainly no evidence was produced which 
even hinted that any action or failure to act on the part of the appellant 
was the proximate cause of the accident and resulting injuries to the 
plaintiff. 


Let us stretch our imagination and say that appellant went into 
the intersection either in the face of a red stop light or on a caution 
light. Does it not stand out like a beacon light that the proximate cause 
of this accident was the negligence of Coates in not seeing appellant 
sooner than he did. The physical evidence shows he apparently didn't 
apply his brakes until 37 feet south of the point of impact. (J.A. 14). 


He admits he did not see appellant's car until it was directly in front 
of him 10 feet away. (J.A. 20). He had an opportunity and a duty to 
observe the appellant's car before he did observe it even if you admit 
for the purposes of argument that he had a green light. 


It is true that the appellee should be given the benefit of all doubts 
when consideration is being given to a motion for directed verdict but 
we feel that there must be creditable evidence, not just bare testimony, 
before such a motion should be denied. It may be argued by appellee 
that the jury determines the credibility of witnesses and the weight of 
the evidence but we say it is for the Court to decide preliminarily if 
there is any evidence upon which a jury can properly proceed to find 
a verdict for the plaintiff here. A mere scintilla of evidence is not 
enough to justify submission to the jury. Ross v. Pennsylvania R. Co., 
55 A(2) 346; Baltimore & O.R. Co. vs. Poston, 177 F(2) 53. 


If the evidence against appellant is false, and we think the only 





9 


evidence against the appellant must be considered in that my, the 
Court has a right and duty to take the case from the jury. capeat 
Transit Co. vs. Crusade, 68 A(2) 207. | 


The verdict in this case is clearly contrary to the clear weight 
of all the evidence, including that introduced by Mr. Coates. The Court 
has an obligation in that instance to direct a verdict. Capital Transit 
Co. vs. Crusade, 68 A(2) 207. | 


When appellant's motion for new trial or for judgment n.o.v. was 
argued the Court concluded by saying it was not entirely satisfied with 
the situation. (J.A. 91). Apparently the Court felt that because this 
involved an automobile collision at an intersection the determination 
of the controversy had to be left to the jury. Appellant believes that 
the nature of the controversy should not of itself determine whether a 


directed verdict should be granted or not. 


It is rather difficult to expand on this claimed error when the 
record is devoid of evidence against the appellant. Appellant believes 
that he should have had his motions granted as a matter of law because 
of the lack of evidence of negligence against him. ; 


IV. COURT ERRED IN ALLOWING SECTION 1l(b) OF THE DISTRICT 
OF COLUMBIA TRAFFIC REGULATIONS TO BE ADMITTED INTO 
‘ EVIDENCE WHEN THERE WAS NO TESTIMONY IN ee 
THEREOF. 


Appellant says that it was error for the trial court to permit 
Section 11(b) of the traffic regulations to be read into evidence. That 
section reads as follows: "Yellow Caubion when shown with the green 
or Go Signal: Traffic facing the signal shall stop before entering the 
nearest crosswalk at the intersection, unless so close to the intersection 
that a stop cannot be made in safety." ! 


Coates testimony was that the light was green for him when he 
last observed it at a time when his car was 35 feet to 40 feet from the 
intersection. The disinterested witness, Rhinehart, said that it was 
green for appellant and red for Coates when the collision occurred and 
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for a period of time before that. Appellant said that he last looked at 
the light when he was 25 feet from the intersection and it was green. 


Appellee’s counsel during the discussion at the bench concerning 
the admissability of Section 11(b) stated that neither operator checked 
the light before entering the cross walk (J.A. 40). There is no ques- 
tion that the appellant checked the light 25 feet from the intersection. 
Appellee’s counsel stated that the normal crosswalk is 20 feet wide. 

If this is used as a measure then the appellant was only 5 feet from the 
crosswalk when he checked the light. Reason must be used in applying 
traffic regulations. Certainly this regulation was not violated simply 
because appellee apparently believes that the light should have been 
observed by appellant at a time when the appellant was nearer than 5 
feet to the crosswalk. It may be argued that inferences can be evidence 
of negligence. Certainly there was no inference at the close of plaintiff's 
case that there was a yellow light in operation at this intersection. 
Appellee’s counsel refused to introduce in his case any evidence of the 
manner in which these lights operated, particularly with regard to wheth- 
er there was or was not a yellow light in operation at this intersection at 
this time. (J.A. 42). Without evidence of the existence of the yellow 
light at this intersection, we believe the introduction of this regulation 
into evidence was error. 


CONCLUSION 


WHEREFORE, Appellant respectfully submits that the verdict and 
judgment herein should be set aside and that an order be entered direct- 


ing the entry of a judgment in favor of the appellant. 
Respectfully submitted, 


Allan C. Swingle 
Attorney for Appellant 
308 Colorado Building 
Washington 5, D.C. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 





CELIA RADOW 
504 Grand Street, 
New York, New York 
Plaintiff, 


vs. Civil Action No. 





4338-'56 


MANUEL BAKER 
2800 Woodley Road, N. W. 
Washington, D. C. 


and 


HOWARD C. COATES 
723 Crabb Avenue 
Rockville, Maryland 
(Serve through the Director 
of Motor Vehicles and Traffic). 


Defendants. 


me ee a a a a a a a ae ee ee ee ee ee ee ee” 


RELEVANT DOCKET ENTRIES 


Proceedings 





Complaint, appearance - Jury Demand 


Answer of Deft. #1 to complt. & eroseeciatmnl vs. Deft. #2, 
c/m 12-14-56, App. Swingle & Swingle. 


Answer of Deft. #2 to complt. and cross- claim vs. Deft. #1, 
c/m 12-17-56, App. Howard Vogel. ! 


Notice of Deft. #1 to take deposition of Pltff., c/m 1-3-57 
Amended cross-claim of Deft. #1 vs. #2, Notice, c/m 1-16-57 
Answer of Deft. #1 to cross-claim of #2, c/m 1-16-57 
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Proceedings 


Motion of Bernice Baker to intervene as party Pltff., Notice, 
P& A, Exhibit, c/m 1-23-57, M.C. 1-23-57, App. 
Swingle & Swingle, Deposit by George N. Kenyon, $5.00. 


Consent Order ae leave to Bernice Baker to intervene, 
Pine, J. (N) 


Intervening complt. vs. deft. #2. 

Answer of Deft. #2 to amended cross-claim of Deft. #1 
Answer of Deft. #2 to intervenor's Complt. c/m 3-22-57 
Deposition of Celia Radow & Bernice Baker, by Defts. 7-8-57 
CALENDARED as of March 27, 1957. (N) 


Motion of Swingle & Swingle, William T.Claque & George N. 
Kenyon to withdraw as atty's for Bernice Baker & 
Manuel Baker, P&A c/m 10-24-57 MC 10-30-57 
Consents (2) 

Order granting motion of Swingle and Swingle, William T. 
Clague and George N. Kenyon for leave to withdraw 
their appearance as attorneys for Manuel Baker and to 
withdraw their appearance as attorneys for Bernice 
Baker on the intervenors complaint; leaving their ap- 
pearance entered in defense of Manuel Baker and in 
defense of cross-claim of Howard C. Coates. 

Sirica, J. (N) 


Certificate of Readiness AC/N 

Pretrial statement of pltff. 

Pretrial statement of deft. 

Pre-Trial Proceedings - Youngdahl, J. 
Pretrial statement of deft. #2. 


Jury & two alternate jurors sworn; respited until 11:30 A.M. 
tomorrow morning - *** - Morris, J. 


Trial resumed; same jury; respited until tomorrow morning; 
* * * - Morris, J. 


Trial resumed; same jury; respited until Feb. 2, 1959 * * * 
Morris, J. : 
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Proceedings | 


Trial resumed; juror #12 excused; alternate #1 replaces him; 
alternate juror #2 excused; verdict for pltff. vs. defts. 
for $9,000.00 * * * Morris, J. ! 


Verdict & judgment for pltff. vs. defts. for $9, 000.00 (N) 
Morris, J. 


Plaintiff’s instruction #1. 

Defendant's instructions #1 & #2. : 

Court's instruction i 

Bill of costs verified by Arthur S. Feld, atty. for pltff. 

Motion of deft. Baker for a new trial, P&A; c/m 2-12-59. 

Opposition of pltff. to motion for new trial, c/ m 2-19-59. 

Order overruling motion of deft. Manuel Baker, for a New 
Trial - (By Direction) Morris, J. | 

Official transcript of proceedings 3-9-59, Vol I pp. 1-21 *** 

Notice of appeal of deft. #1 from judgment of 2-2-59 * * * 


Supersedeas bond of deft. #1 in amount of $9,500.00 with 
Fidelity & Deposit Co. of Md. approved (fiat-Morris, J) 


Transcript of Proceedings of official Court Reporter, eee 


| 
[ Filed November 6, 1956] | 
COMPLAINT | 
(Personal Injuries) i 

1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of Three Thousand Dollars 
($3,000.00). 

2. On, to wit, July 6, 1956, the plaintiff, Celia Radow, was a 
passenger in an automobile owned and operated by the defendant Manuel 
Baker, which automobile was being operated in a westerly direction on 
Kennedy Street, N. W., at or near its intersection with Georgia Avenue, 
N.W., Washington, D. C., in a negligent and careless manner, and in 
violation of the traffic rules and regulations then and there in effect in 
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the District of Columbia. At the time and place aforesaid, the defendant, 
Howard C. Coates, was operating his automobile in a southerly direction 
on Georgia Avenue, N. W., in a negligent and careless manner, and in 
violation of the traffic rules and regulations then and there in effect in the 
District of Columbia. As a result of the defendants’ negligent and care- 
less operation of their vehicles as set forth above, either jointly or 
severally, the vehicles collided at the aforesaid intersection, causing 
the plaintiff serious injuries. 

3. As a result of the collision as aforesaid, the plaintiff, Celia 
Radow, sustained severe, permanent and painful injuries in and about 
the head, body and limbs; has suffered, and will continue to suffer, great 
physical pain; nervous shock and mental anguish; has expended and will 
continue to expend sums of money for hospital, medical care and as- 
sociated items; and for a long period of time was unable to pursue her 
usual activities. 

WHEREFORE, the plaintiff, Celia Radow, demands judgment 
against the defendants, Manuel Baker and Howard C. Coates, each or 
either of them, in the sum of Fifty Thousand Dollars ($50,000.00); be- 
Sides interest and costs. 


/s/ Joseph D. Bulman 
/s/ Sidney M. Goldstein 
/s/ Samuel Z. Goldman 
/s/ Arthur S. Feld 


The plaintiff demands trial by jury. 
/s/ Arthur S. Feld 





[ Filed December 14, 1956] 


ANSWER OF DEFENDANT MANUEL BAKER TO COM- 
PLAINT WITH CROSS-CLAIM AGAINST CO- DEFENDANT 
HOWARD C. COATES 
FIRST DEFENSE i 
The complaint fails to state a claim against the defendant upon 
which relief may be granted. i 
SECOND DEFENSE 





1. This defendant admits the allegations contained in paragraph 


one of the complaint. | 

2. This defendant admits that an accident occurred at the time 
and place alleged in paragraph two of the complaint but denies any neg- 
ligence on his part or that he violated any Traffic and Motor Vehicle 
Rules and Regulations then and there in effect in the District of Columbia. 
This defendant also denies the allegation in paragraph two of the com- 
plaint to the effect that the plaintiff suffered serious bodily injury. 

3. This defendant has no knowledge or information sufficient to 
form a belief concerning the injuries, losses and damages alleged in 
paragraph three of the complaint and denies the remaining allegations of 
said paragraph. 

THIRD DEFENSE | 

That any injuries, losses or damages sustained by t the plaintiff 
were the direct result of her sole or contributory negligence or that of 
the co-defendant and his negligent violation of the Traffic and Motor 
Vehicle Rules and Regulations of the District of Columbia/ then and there 
in full force and effect. | 

CROSS-CLAIM AGAINST CO-DEFENDANT HOWARD C. COATES 

1. The plaintiff, Celia Radow, has sued this defendant alleging 
certain injuries and damages and demands a judgment in the sum of Fifty 
Thousand Dollars ($50,000.00) besides interests and costs. 

2. At the time and place in question the automobile operated by 
the co-defendant was operated in a negligent and careless manner and in 
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violation of the Traffic and Motor Vehicle Rules and Regulations for the 
District of Columbia then and there in full force and effect. That asa 
direct result of the co-defendant's negligence and violation of said Rules 
and Regulations his vehicle collided with this defendant's vehicle which 
caused any damages which may have been inflicted on the plaintiff. 


WHEREFORE, this defendant demands: 


1. That in the event that judgment be rendered against this de- 
fendant on the plaintiff's claim this defendant demands judgment against 
the co-defendant for all or a proper contributable portion ofall sums ad- 
judged against him. 


SWINGLE AND SWINGLE 


BY /s/ Allan C. Swingle 


Attorneys for Defendant 
*x* *k* x 


[ Certificate of Mailing] 





Washington, D. C. 
January 28, 1959 | 
The above-entitled matter came on for trial before the HONORABLE 
JAMES W. MORRIS, United States District Judge, anda jury, at 10:00 
o'clock a. m. 
APPEARANCES: 
On behalf of the Plaintiff: 
ARTHURS. FELD, ESQ. 
On behalf of the Defendant Baker: 
ALLAN C. SWINGLE, ESQ. 
On behalf of the Defendant Coates: 
HOWARD A. VOGEL, ESQ. 
EXAMINATION OF PANEL ON VOIR DIRE | 
MR. FELD: If the Court please, ladies and gentlemen of 
the jury panel, this is an action brought by Celia Radow, who is sitting 
at the counsel table where I just arose, against Manuel Baker. Will you 





please rise, Mr. Baker? | 
(The defendant Baker arose. ) ! 

MR. FELD: And also against Howard C. Coates. Will you 
please rise, Mr. Coates? | 
(The defendant Coates arose. ) , 

MR. FELD: Mr. Baker and Mr. Coates are co-defendants. 


Mrs. Radow is the person suing Mr. Baker and Mr. Coates. I represent 


Mrs. Radow and my name is Arthur Feld. Iam associated with the law 
firm of Joseph D. Bulman. | 
Representing the defendant Baker is Allan Swingle of the law 
firm of Swingle and Swingle. 
Representing Mr. Coates is Howard Vogel. 
MR, VOGEL: Are there any of ao who have not driven 
automobiles? Only about three of the entire panel. 


Are there any of you drivers who are of the opinion | that because 


* 





two automobiles collide in an intersection that, therefore, both of them 
must be responsible for the accident ? 





What is your name, please? 
MR. HOLMES: Edward S. Holmes, Jr. 
MR. VOGEL: I will repeat my question to be sure you under- 
stand it. My question was: Are there any of you who are of the opinion 
that because two automobiles collide in an intersection that therefore 


they must both be responsible for the accident, even though one may be 


one per cent and one may be 99 per cent? DoI understand that your 
answer is that you feel that they would be responsible under those cir- 
cumstances ? 

MR. HOLMES: Yes, sir. 

MR. VOGEL: Both of them? 

MR, HOLMES: Yes, sir. 

MR. VOGEL: Your name, again, please? 

MR. HOLMES: Edward S. Holmes, Jr. 

MR. VOGEL: Mr. Holmes, if the Court instructs you that 
you must find from the facts that both automobiles are, in fact, contri- 
butorily negligent before you can find them both responsible, would you 
foliow the Court's instruction? 

MR. HOLMES: Yes, sir. 

THE COURT: What did you mean by your statement that 
because a collision occurred you would draw the conclusion that the 
drivers of both of them are responsible? I don't quite understand what 
you meant. 

MR. HOLMES: Well, Your Honor, I have always been under 
the impression that two vehicles entering an intersection, that one driver 
should have seen the other unless it was something obstructing their 
vision. 

THE COURT: That is probably correct but if that is correct, 
why do you conclude that both of them are negligent ? 

MR. HOLMES: I would feel if there wasn't any obstruction 
each should have seen the other and one should have stopped if the other 
one didn't. That is my personal opinion. Of course, I don't base that 
upon any Official instruction from the Court. That is my personal feeling. 





THE COURT: Of course, there could be situations where 
both of them were responsible, both of them might be negligent, but I 
don't see how you can draw the conclusion that simply because there 
was an accident that both of them were negligent, without more facts 
in the case. | 
MR. HOLMES: Probably I didn't state it as Iam trying to, 
Your Honor, but my personal belief is that regardless of whether they 
both were involved in an accident in an intersection, that each one con- 
tributed to the accident, no matter how small or how minute it was, 
that each of them contributed to it and, as I said before, that is my 
personal belief. Of course, it is not based on anything official. 
THE COURT: All right. I will pass the matter for the 
moment and consider any challenge for cause if it is made. 
MR. VOGEL: Thank you very much, but that question is 
very important to my client and that is why I asked that aseseod and 





Mr. Holmes was frank enough to give his opinion. 
Your Honor, on that basis, I should like to challenge Mr. Holmes 
for cause. 





MR, FELD: Your Honor, I would like to ask one further 
question of Mr. Holmes. | 
THE COURT: All right. 
MR. FELD: Mr. Holmes, in reference to your answer, 





are you speaking of an uncontrolled intersection, that is, where there 
is no traffic device or traffic signal? | 

MR. HOLMES: Yes, sir. | 

MR, FELD: Where there is a traffic device, such as a 
traffic light or stop sign, would your opinion still be the same? 

MR. HOLMES: No, it would not. | 

MR. FELD: Your Honor, under those circumstances, 


this case involves a traffic control device and I don't think there is 
any basis for discharging him for cause. 
THE COURT: Iam a little concerned about that, too. 
MR. VOGEL: You mean, Your Honor is taking the point 
of Mr. Feld? | 
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THE COURT: Yes. 

MR. VOGEL: My thinking is that there is a natural tendency 
of all of us, if we have certain preconceived notions and that notion is 
pretty hard then to overcome. 

There was one little factual situation brought out whether it would 
make any difference and that was whether a control signal was there and 
Mr. Holmes said under those circumstances, he felt it might not. 

THE COURT: Iam still trying to find out what he really 
means, don't you understand? If is not too clear. But, as qualified 
by what he just said, I think it puts a different color on what his pre- 
conceived notion is. 

MR. VOGEL: Thank you, Your Honor. I will withdraw it, 
then. 

THE COURT: All right. 

I might state, for your information, that a person might be negli- 
gent even though he is going with the traffic light, if it would appear to 
a reasonable person, so situated, that it would endanger somebody for 
him to go ahead. That would be a cause. That would be a factor to be 
considered as to whether he was negligent or not, but it would not justify 


a person in deliberately running into somebody even though the traffic 


light was with him if he could, by the exercise of reasonable care, have 
avoided the collision, 

MR. HOLMES: Your Honor, I was referring to an uncontroil- 
ed intersection. 

THE COURT: I understand you were. 

MR. HOLMES: If the light was there, I wouldn't feel the 


THE COURT: It would be a factor to be considered but, as 
I say, it would not, in and of itself, entirely relieve the person of exer- 
cising due care. 

MR. HOLMES: Yes, sir. 

MR. VOGEL: Ladies and gentlemen of the jury panel, I will 
ask you all only this one question: Can I feel that those of you who are 
selected on this jury will listen to all of the evidence until the conclusion 
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of this case, weigh all of the physical factors and testimony that you 


may hear on the witness stand before you arrive at your final conclusion 
and I feel that I would have that reaction. : 
Thank you. 
MR. SWINGLE: May we approach the bench? 
THE COURT: All right. | 
(At the bench:) 

MR. SWINGLE: If Your Honor please, I should at this time 

like to, on behalf of Mr. Baker, move for a mistrial and get another 








panel for the sole reason that we have had, shall we say, a discourse, 
although short, on what the law may be or may not be. _ 

I do not feel that, under the circumstances, there should be any 
expression made by anyone as to what facts might develop in this thing. 
In other words, there is a certain amount of emphasis going into the 
question as to whether or not a certain law should or should not apply. 

I do not feel, until the facts have been produced in the case, there 





should be any mention made to the jury as to what the law is or is not 
and, for that reason, I feel because of what has been said here today, 
particularly with regard to the conversation with Mr. Holm es, that we 
would be better off if we had a different panel. : 

I am not moving to have a continuance until tomorrow. I just 
Suggest, under the circumstances, we should have another panel. 

THE COURT: I do not think what has been said would be 
prejudicial. I think frequently on the voir dire it is necessary to explore 
the views and possible prejudices of the venire in order ce enable you 
gentlemen to exercise your peremptory challenges. | 

I think I will insist and will, before they are sworn in as jurors, 
inquire if they will be guided by the law as the Court aoe State it to 
them. | 





MR. SWINGLE: I also wish to say to Your Pane. if you do 
not agree with my motion, that so far as Mr. Holmes is concerned he 
seemed to have a definite idea about the fact as he first stated it, at 


least that if two cars collide both of them are wrong. 
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I think, in my mind rightly or wrongly, that that does establish a 
certain beginning of thought with him that I do not believe should be in 
this type of case and I feel he should be excused at this time. 

THE COURT: I will wait and see whether or not any of the 
parties exercise their peremptory challenge with respect to him. Ido 
not think it has been developed that he is subject to challenge for cause, 
anyway. 

MR. SWINGLE: That is my point, that I think he is. 

THE COURT: I do not think so after exploring what he 
meant. 

MR. VOGEL: For the record, may I point out that I believe 
if anybody might have been prejudiced, it might have been my client but 
I do not object to it because I think Your Honor was trying to get the in- 
formation, namely, Your Honor brought out a factual situation that Mr. 
Swingle had brought out in Chambers, namely, that my client went through 
the green light so, if anything, it would be against my client, but still I 
feel Your Honor was fair in denying this motion on that basis. 

I do not believe I have been that much prejudiced. 

THE COURT: No, I do not think so. 


(In open Court:) 
THE COURT: Members of the panel, it is my understanding 
from the answers you have made to questions which were asked you or 


* * 


your failure to answer such question means that each one of you feels 
that you can serve as a juror in this case and render a fair and impartial 
verdict based solely on the evidence and the law as the Court shall state 
that to you and no one of you knows of any reason why you cannot do just 
exactly that. 
Is that a correct understanding on my part? 
(The 12 jurors nodded assent. ) 
THE COURT: Let the jury be Sworn. 
JOHN J. BOBINGER * * * DIRECT EXAMINATION 
BY MR. FELD: 
Q. Officer, will you please state your full name and address? 
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checked rainy. 
*x 
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A. John J. Bobinger, attached to the Accident fnvestigation Unit, 


Metropolitan Police Department. A : * 
Q. How were you able to establish that point of impact? A. We 

established the point of impact by the marks, dirt and the operators of 

the cars in the street decided on the point. 





Q. Based upon your investigation, will you tell us ae the point 
of impact was for this accident as established by you? A. The point 
of impact that I have, sir, is 7-1/2 feet south of the north Kennedy 
Street -- | 

Q. What do you mean by this, if I may interrupt, at one point 
you established it as 7-1/2 feet south of the north curb of pcomnedy 
Street, is that correct? A. Yes. 

Q. And the other point of impact? A. 37 feet west of the east 
curb of Georgia Avenue. : 

Q. Can you approximate on here -- First, iet:me ask you this: 


How wide is Georgia Avenue? A. 61 feet. ! 
Q. And did you establish the width of Kennedy nas A. No. 


According to my diagram, I don't have the exact feet. I can only 

approximate that. | 
Q. Can you give us a rough approximation? A. Approximately 

32 feet. me | . 
Q. Based apo your investigation, were you able to establish what 





parts of the vehicles came together? A. Yes, sir. | 
Q. Will you tell us what they were? A. Ihave on Mr. Coates’ 
automobile from the front center over to the right, from the front of the 
car over to the righthand side of it. | 
Q. And struck which part of Mr. Baker's car? A. The right 
rear fender of Mr. Baker's car. | 





Q. Do you know approximately where on the right rear fender that 
collision occurred? Was it more toward the rear? A. lt I remember, 
it was approximately over the wheel. ! 

Q. Will you tell us what the weather conditions were like at the 
time that you arrived at the scene? A. On my report, I have checked 


the street asphalt and the road conditions wet and the weather I have 


x * 
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Q. Were you able to establish whether there were any skid marks 
on either one of the vehicles ? 
THE COURT: On the vehicles or the streets? 
MR. FELD: I mean on the streets; excuse me, Your Honor. 
THE WITNESS: Yes, sir, I have skid marks on No. 1 
vehicle. 
BY MR. FELD: 
Q. No. 1 vehicle is Mr. Coates' vehicle? A. Mr. Coates' 
automobile. 
Q. Will you tell us what the skid marks left by his vehicle were? 
A. The skid marks start 37 feet south of the point of impact. . 
THE COURT: 37 feet south of the point of impact? 
THE WITNESS: That is what I have, yes, sir. | 


BY MR, FELD: 
Q. And how long were those skid marks? A. Fourteen feet. 


Q. Did you take measurements as to where the skid marks were 
with reference to the west curb of Georgia Avenue? A. They begin at 
21 feet east of the west curb of Georgia Avenue. 

Q. And where do they end? A. Nineteen and one-half feet east 
of the west curb of Georgia Avenue. 

Q. Nineteen and one-half feet was that? A. Yes, sir. 

Q. East of the west curb? A. Yes, sir. 

Q. Officer Bobinger, did you have any conversation with the 
operators of the respective vehicles at the scene of the accident? 

A. Yes, sir. 
Q. Will you first tell us what Mr. Coates told you? 
THE WITNESS: Mr. Coates said he was driving south on 
Georgia Avenue, Northwest, and the light was green. 
BY MR. FELD: 
Q. Tell us:what Mr. Coates said. In other words, he was going 


* 


in a southerly direction on Georgia Avenue? A. Yes, sir. 

Q. And the light was green for him? A. The light was green. 
There was traffic coming north on Georgia Avenue facing him. He 
states that when he saw No. 2 vehicle -- 
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Q. No. 2 vehicle, again, is Mr. Baker's car? A. Mr. Baker's 
car -- he was about 10 feet away from it. He says he put on his brakes 
but it didn’t do any good. He was too close. He says he cut his wheels 
to the left and that No. 2 vehicle, which is Mr. Baker's car, came from 
between northbound cars on Georgia Avenue. ! 

Q. Did you also speak with Mr. Baker? A. I did, sir. 

Q. What did Mr. Baker tell you? A. He states that he was west 
on Kennedy Street and the light was green when he got to the intersection. 





He states he seen No. 1 vehicle, which would be Mr. Coates' car, 
about 40 to 50 feet away from him, coming south. When in the inter- 
section, he states there apparently was no decrease in the speed of No. 
1 vehicle and states he_speeded up to try to get out of the way. 

Q. When you refer to "he speeded up, "’ does that refer to Mr. 
Baker? A. That refers to Mr. Baker, that he speeded up to try to get 
out of the way. He states when he was struck, his car spun around a 
couple of times and the women fell out in the street. 

CROSS EXAMINATION 
BY MR. SWINGLE: 

Q. Did you ask of Mr. Coates his speed at the time of the accident ? 
A. Yes, sir. 

Q. What did he say? A. At the time of the collision, he stated 
about 25 to 26. | 

Q. Twenty-five to 26? A. Yes, sir. | 

Q. Did you ask Mr. Baker his speed? A. Yes, sir. 

Q. What did he say? A. At the time of the collision there was 


a question mark. | 





Q. A question mark? A. Yes, sir. 
Q. Did he say what his speed was immediately prior to the 
SEE LELY A. Approximately 20 to 25. z 
Q. What distance did the Coates automobile travel from the point 
of impact to where it came toa stop? A. Ihave 34 feet, sir. 
Q. Thirty-four feet? A. Yes, sir. | 


Q. Is that a measurement from the point of impact to the front 
of the Coates car or to the rear of it? A. That is to the front of it, 
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if I recall correctly. That is the way I take them most of the time. 
Q. I have one more question. What is the speed limit on Georgia 
Avenue and what is it on Kennedy Street, sir? A. Twenty-five miles 


an hour. 
* 


* * 


REDIRECT EXAMINATION 
BY MR. FELD: 

Q. Officer Bobinger, to establish how far Mr. Baker's vehicle 
traveled from the point of impact, can you give us that information? 
A. Seventy-three feet. 

Q. Is that the way you measured it from the point of impact to the 
car? <A. Yes, sir. 

Q. Were you able to establish how far Mr. Coates’ vehicle traveled 
from the point of impact? A. Thirty-four feet south. 

Q. Is that the way you measured it as I have represented it, 34 
feet south of the point of impact? A. Yes, south of the point of impact. 

HOWARD C,. COATES * * * DIRECT EXAMINATION 
BY MR. FELD: 

Q. Mr. Coates, will you please state your full name and address? 
A. Howard Clarence Coates, 723 Crabb Avenue, Rockville, Maryland. 

Q. We are inquiring into this accident that occurred on July 6, 
1956. Will you tell us what type of vehicle you were operating at the 
time? A. It was a 1955 Plymouth, two-door sedan. 

Q. Was that a conventional shift car? A. A conventional shift. 

Q. Will you tell us where you were coming from prior to this 
accident? A. I had just left Rockville and drove into the District head- 
ing for 14th Street, Northwest. 

Q. And in which direction were you traveling? A. I was travel- 
ing south on Georgia Avenue. 

Q. Just north of Kennedy Street, Northwest, will you tell us what 
lane of traffic you were traveling in? A. I was traveling in the outside 
lane to start with and there was a car pulled over and stopped there -- 

Q. Let me interrupt you just a moment. When you say the outside 
lane, do you mean the lane -- A. Next to the curb, the curb side. 
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Q. Continue. I just wanted to make sure. A. Well, there was 


a car stopped there and if I recollect right it was a cab and possibly it 
was discharging or taking on a passenger, I didn't notice, but anyway he 
pulled over and stopped and that put me over in the center lane. That 
put me over in the center lane of Georgia Avenue then. : 3 
Q. Where did this occur with reference to Kennedy Street that 
you changed lanes from the curb lane to the streetcar track lane? 
A. Possibly a half a block back there. ! 
Q. And back means north of Kennedy Street? A. ‘Yes, sir. 
Q. And when you were approaching Kennedy Street, Northwest, 
you were then proceeding on the streetcar track lane? A. That is 


right. 





Q. Will you tell us at approximately what speed you were travel- 
ing as you were proceeding south on Georgia Avenue ? A. Not more 
than 25 miles an hour. : 

Q. Was there anybody in your car with you at that time? A. 
There was a Mrs. Sue Quimby. ! 

Q. Where was she seated in the automobile? A. She was seated 
in the front seat beside me. : 

Q. As you approached Kennedy Street, where was your vehicle 
when you first observed the traffic light that controls the traffic on 
Georgia Avenue? A. Well, I stated before 75 feet but that might not 
be exactly the footage. When I came out into that lane and looked at 
that intersection, I observed the light and it was green. | 

Q. My question is this: Where was your car, to your best recol- 
lection, at the time that you first observed the light at Kennedy Street 
controlling traffic on Georgia Avenue? A. Well, I woul d say 75 to 100 
feet north of Kennedy Street at that time. : 

Q. Can you tell us where that was with reference to the loading 
platform that is on Georgia Avenue? A. Well, it would be a piece back 
from the loading platform, I imagine. I don't know just how long they 


are. 


Q. In other words, north of the loading platform was when you 
first observed the light first? A. I would think so. 
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Q. When you first observed that light, what was its color for 
traffic, for southbound traffic? A. The light was green. 

Q. Did you keep that light under your observation? A. I had 
glanced up at that light again prior to entering the intersection and I 
also had oncoming cars there. I didn't notice how many cars but, as 
I stated before, there were at least - 

Q. If you will just answer my question, Mr. Coates, and it will 
make it easier. The only question is, did you observe the light as you 
approached Kennedy Street? <A. Yes, sir, I did. 

Q. And while you were approaching Kennedy Street, did you 
observe whether that light changed at any time from the green that it 
was when you first observed it? A. No. 

Q. When you first entered Kennedy Street on Georgia Avenue, 
that is, when you went past this north curb of Kennedy Street, did you 
observe the color of the light when you entered the intersection? 

A. I was not looking at the light when I entered the intersection at 
Kennedy. 

Q. Where was it when you last looked at the light before entering 
the intersection at Kennedy Street? A. I would say just before I 
entered the intersection, not after I entered. 

Q. Will you tell us how far north of the curb of Kennedy Street 
was it when you last observed the light for southbound traffic? A. The 
north curb of Kennedy. 

Q. In other words, where was your car when it was north of 


Kennedy Street when you last observed the color of the light? A. I 


would say it was a good piece back from the north curb of Kennedy Street. 

Q. What do you mean by a good piece back? A. Well, maybe 35 
or 40 feet. 

Q. In other words, you were 35 to 40 feet north of the north curb 
of Kennedy Street when you last observed the light? A. Yes, sir. 

Q. What was the color of the light at that time? A. The light 
was green. 

Q. Did you again check the light at any time before entering the 
intersection of Kennedy Street? A. Not at that close a range. I 
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wouldn't have been looking up at the light again, I don't think. 

Q. As you were proceeding south on Georgia Avenue, was there 
any other traffic proceeding south with you at that time? A. Well, I 
didn't notice any traffic. There could have been some behind me. 

Q. You just tell us what you observed? A. No, sir. 

Q. You didn't see any? A. No, sir, I didn't. | 

Q. Did you observe any northbound traffic on Georgia Avenue as 





you approached Kennedy Street? A. On Georgia Avenue there was 
northbound traffic. | 
Q. Where was this northbound traffic when you observed it? 
A, Well, in other words, I wasn't staring right at the cats but I knew 
that there was cars clearing the intersection as I entered it. 
Q. I want to at where it was with reference to the front of your 





car, the front of your car, the distance between the front of your car 
and the north curb of Kennedy Street, when you observed this northbound 
traffic. A. That is the distance from here to here (indicating)? 

Q. The distance from here (indicating) to the front of your car. 
A. Well, I will say maybe 15, 20 feet. | 

Q. And where was the northbound traffic, that is, the cars going 
north when you were at that point that you have just described? A. 
Northbound traffic was just clearing this intersection about here (indicat- 


jng) . % * | * 
Q. Mr. Coates, as you approached Kennedy Street, did you ob- 





serve any streetcars on Georgia Avenue either going north or south? 
A. Iobserved a streetcar over there (indicating) and I don't know if it 
had came to a full stop or not. : 


Q. When you say you observed a streetcar over there (indicating) 
| 


will you please tell us what you mean by that? A. Well, I observed 
there was a streetcar on the south side, south of Kennedy Street 
and he was near the platform. Whether or not he had enuped or not, 
I don't know. : 
Q. Which direction was that streetcar going? A. He was head- 
ing north. 
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Q. In other words, the streetcar would be in this direction going 
north, is that correct? A. Yes, sir. 

Q. Did you observe at that time whether that streetcar was mov- 
ing or not? <A. No, sir, I didn't. 

Q. Did you observe any other traffic from Georgia Avenue as you 
approached Kennedy Street other than what you have described for us? 
A. Not other than what I just described. 

Q. Did you observe any traffic going east and west on Kennedy 
Street as you approached Kennedy Street? A. Not at all, sir. 

Q. When was the first time that you saw Mr. Baker's car? 

A. Well, just as those cars heading north on Georgia Avenue cleared 
the intersection. 

Q. You are referring to those cars that you designated at point 
"B"? A. Point"B", just as they cleared the intersection, I was enter- 
ing the intersection and the first time I saw Mr. Baker's car, I was just 
about midway of it and I will say 10, 12 feet away from it, the best I 
can judge. 

Q. I didn't quite understand what you meant by that. When you 
say you were midway of it, what do you mean, midway of what? 

A. Middle of the car. 

Q. Middle of Mr. Baker's car was when you first observed it? 
A. That is right. 

Q. Where was your car with reference to this north curb of 
Kennedy Street when you first saw Mr. Baker's car? A. Well, I was 
just the other side of the island and heading into the intersection. 


Q. When you first saw Mr. Baker's car, you were just entering 
the intersection? A. That is right. 
Q. Where was his car when you first sawit? A. His car was 


directly in front of me. | 

Q. When you saw Mr. Baker's car, what did youdo? A. I 
immediately put on my brakes and swervedthe car tothe left, but it was 
way too late for such a close distance. 

Q. By the time your car collided with Mr. Baker's car, did you 
feel the brakes on your car grabbing hold? A. I didn’t have time to 
_ think, sir. 
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Q. About what speed were you traveling at the time you first saw 


Mr. Baker's car? A. About 25, 26 miles an hour. 
Q. Is that the speed that you were traveling or the speed that Mr. 
Baker was traveling? A. The speedI wastraveling, 





Q. What was the speed that Mr. Baker was eyelns when you 
first saw his car? A. I have no idea. 


Q. Did you notice whether there was any change in speed from the 


time you first saw him until the time this collision occurred. A. I did 
not. 
Q. When your vehicle struck Mr. Baker's car, what part of your 
car came in collision with his car? A. About the center of it, from 
about the center of the grille all the way over to the righthand side. 
Q. What part of his car was struck? A. The rear part of the 


xen rear fender. : 
* * * 


Q. And you would say that that was approximately the center of 





the intersection when your vehicle came to rest? A. That is right. 
Q. You heard the police officer testify that when he arrived at 
the scene your car was down at this point (indicating). Did you hear that 
testimony? A. Yes, sir, I did. : 
Q. Can you tell me how your vehicle got from the point where you 
just described where it stopped to this point down there (indicating) ? 
A. He was not the first officer on the scene and the first officer had me 
move the car. | 
Q. Where did you move that carto? A. I moved it to the south- 
west corner of Kennedy Street and on Kennedy Street was where the car 
was parked. | 
* * * | * 
Q. What is your recollection as to where those skid marks were? 
A. Well, from the point of "C" up there to the point of impact and the 
dirt and the glass and stuff from the car was all mixed in with them and 
at the time it was raining but he still was able to distinguish skid marks. 
Q. Itis your testimony, then, as I understand it, that your skid 
marks started north of the point of impact? A. Yes, sir, I believe 


they did. | 
* * 
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CROSS EXAMINATION 


n BY MR, SWINGLE: . . . 

Q. As I understand you, then there was no traffic immediately 
in front of you going in the same direction as you, as you neared Kennedy 
Street, is that right? A. I didn't see any, no. 

Q. You continued then down the trolley tracks. Now, when you 
Saw this northbound traffic, can you tell me how many cars there were 
moving? A. Well, I saw at least two cars and I don't think there were 
any more. 

Q. How far apart were they? A. They couldn't have been too 
far apart. 

Q. Ibeg your pardon? A. They wasn't too far apart. 

Q. Can you approximate in this room or out of this room the dis- 
tance they were apart? A. Maybe the distance from here to the board. 

MR. VOGEL: For the purpose of the record, might we 
estimate that that would be about 25 feet? 

MR. SWINGLE: You may, if you wish. 

MR. VOGEL: In agreement with counsel for the purpose of 
the record, the distance between where the witness is to the board is 
approximately 25 feet. m n : 

BY MR. SWINGLE: 


Q. The first car in this line, the northernmost car that you saw, 
where was it when you first saw it? A. Well, it must have been just 


clearing the intersection. 

Q. You say it must have been. Do you know or don't you know? 
A. Well, I would say it was. 

Q. So, the rear end of it would be about here (indicating) at the 
north curb line? A. Yes, sir. 

Q. Then the other one would be about 25 feet south of that? 
A. That is right. 

Q. At that time, you were where when those cars were in those 
positions? A. I was just about alongside the loading platform at that 


time. 
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Q. Is that this point "A" (indicating)? A. Probably further 
back than that. 

Q. Further north? A. Yes, sir. 

Q. How much further north? A. Possibly half way the size of 
that platform there. 

Q. About up to the point I put here (indicating) ? A. Maybe 40 
or 50 feet, I would say, to the best of my judgment. 





Q. Then did you form the opinion as to the speed of those north- 
bound cars? A. No, sir, I didn't. | 

Q. Did they seem to be going about the same speed as you were? 
A. I imagine so. : 

Q. And they were traveling together in the sense that they were 
maintaining that distance between them as they went north, that is, the 
25-foot distance? A. Well, I can't say for sure because I didn't have 
my eyes trained on those cars. I just knew they were there. 

Q. Before you got to the intersection, did you look to your right 
or to your left to see if there was any traffic on either side of Georgia 
Avenue or on Kennedy Street? A. I saw the cars on my left and I 
looked to the light on my right and I am not sure that I looked up the 
street to the right. ! 





Q. You say you did see cars on your left. You mean the north- 
bound cars? A. That is right. | 

Q. Did you see any traffic on Kennedy Street srocdoding west? 
A. No, sir, I did not. | 

Q. So you continued, then, from the point, double x, on down to 
within about 10 or 12 feet of the point of the accident at the same speed, 
not either going faster or slower, is that correct? A. Yes, sir. 





Q. And you did see the streetcar at the loading platform, which 
is south of Kennedy Street, is it not? A. I saw the streetcar over in 
that direction and, as I stated, I don't know whether it was stopped or 
not at that time. ° : 

Q. Where you saw it, was it near the north end of the platform ? 
A. Icouldn't say, sir, whether it was half way up or all the way up 


there. I just had a glimpse of it being down there. | 
* * * 
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MANUEL BAKER * * * DIRECT EXAMINATION 
BY MR. FELD: 

Q. Mr. Baker, please state your name and address. A. Manuel 
Baker, 2800 Woodley Road, Northwest. 

Q. Will you tell = when you got to Kennedy Street in which 
direction you were traveling on Kennedy Street just before this accident ? 
A. We were traveling from east to west. 

Q. Mr. Baker, when you were east of Kennedy Street and Georgia 
Avenue, did you observe a traffic control device for traffic westbound on 
Kennedy Street? A. Yes, I did. 

Q. Can you tell me on what corner you observed that light? 

A. The light was on the northwest corner. 

Q. This corner here (indicating)? A. That is right. 

Q. And that was the light facing you? A. That is correct. 

Q. Where was your car when you first observed that light? 


A. I would say about 75 feet east of Georgia Avenue on Kennedy Street. 


Q. When you say 75 feet east of Georgia Avenue, do you mean 
from the light, 75 feet from the light or 75 feet from this east curb? 
A. 5 feet from the east curb. 

Q. In other words, 75 feet east of Georgia Avenue? A. That is 
correct. 

Q. What was the color of the light when you first observed it? 
A. The light was green. 

Q. Were there any other cars traveling west on Kennedy Street? 
A. No, there were not. 

Q. Were there any other cars traveling east on Kennedy Street 
at that time? A. No. 

Q. Was there any traffic at all on Kennedy Street at that time? 
A. Not that I recall. 

Q. When you were 75 feet east of Georgia Avenue, did you observe 
any traffic on Georgia Avenue itself? A. I did not. 

Q. Neither moving nor stopping, is that correct? A. That is 
correct. 
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Q. What was the color of the light when you were 75 feet east 
of Georgia Avenue? A. The light was green. 

Q. Was it green, full green, or green and yellow? A. Full 
green. | 

Q. How fast were you traveling at that time? A.| "About 20 to 
25 miles an hour. : 

Q. How fast were you traveling before you got to that point 75 
feet east of Georgia Avenue? A. About the same rate, 20 to 25 miles. 

Q. When you saw the light, did you keep it under your observa- 
tion until you reached the intersection of Georgia Avenue? A. That is 
a little hard to say. Do you mean did I keep it under my observation 
all the time? | 

Q. Allthe time. A. That is hard to say. 

Q. Were you and your mother-in-law and your wife talking at the 
time that you first observed this light? A. Some conversation was 





taking place. 


Q. At the time that you were 75 feet east of Georgia Avenue, do 


you recall whether there was any conversation at that time? A. There | 


was. | 
Q. What were you talking about? A. We had formerly lived on 
Kennedy Street and, as I recall, we were talking about where we had 
lived on Kennedy Street. | 
Q. Where on Kennedy Street had you lived? A. On oth Street, 
915 Kennedy Street. 
Q. You had passed that point, hadn't you? A. a is correct. 
Q. And your conversation was about where you had formerly 
lived? A. Yes. | 
Q. How were you seated in the car? You were driving the car. 





Where was your wife? A. She was in the middle. | 

Q. Where was your mother-in-law? A. On the outside. 

Q. Who were you directing your talk to, your mother-in-law, at 
the time you were discussing this, Mrs. Radow? A. I would suppose 
so. 





26 

Q. Of course, you weren't telling your wife where you lived. 
A. That is true. 

Q. So you were telling it to your mother-in-law, is that correct? 
A. That is correct. 

Q. When you were telling this to your mother-in-law, did you at 
any time take your eyes off the front of your car, that is, from directly 
in front of you? A. I don't recall. 

Q. You don’t recall turning to direct your comments to her? 

A. No, I don't recall. 

Q. Is it that you don't recall or is your answer that you did not? 
A. No, I just don’t recall. 

Q. Could you have? A. It is possible. 

Q. When you saw this green light, did you say that you did keep 
it under your observation all the time as you approached Georgia Avenue ? 
A. Well, I couldn't say that I was looking at the green light all the time. 
I saw the green light when we were about 75 feet from the corner. 

@. Let me ask you this: When was the next time that you were 
aware, that you were actually aware of looking at that green light? 

A. Well, it is a little hard to judge distance but I would say when we 
were about 25 feet from the corner. 

Q. You again observed the light? A. That is right. 

Q. What was the color of the light at that time? A. Green. 

Q. Not green and yellow? A. No. 

Q. When you saw the light was full green and you were 25 feet, 
did you look to see if there was any traffic on Georgia Avenue? A. Yes, 

I did. 

Q. Did you look to your left? A. Yes, I did. 


Q. When you looked to your left, what did yousee? A. Isawa 
trolley car to my left. 

Q. Was that trolley car moving or stopped? A. I think it had 
stopped. 

Q. Was that the first time that you saw that trolley car? A. Yes, 
it was. 
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Q. And it was fully stopped? <A. Yes. 
Q. Did you notice whether any people were getting on or off the 
trolley car at that time? A. I noticed some people. I can't say that I 
noticed whether they were getting on or off. | 





Q. Actually, before you got to this point 25 feet east of Georgia 
Avenue, had you observed the street car before that? A; No, I had 
not. | 

Q. When did you look to your right to see if there was any traffic 
moving soufg on Georgia Avenue? A. Yes, I did. 

Q. Where was your car when you looked to your right? A. Just 
about as I was entering the intersection. 

Q. When you were entering the intersection, how fast were you 
going at that time? A. About 20 to 25 miles an hour. ! 

Q. What type of car were you operating? A. A Chevrolet. 

Q. When you looked to your right, did you observe any traffic 
. going southbound on Georgia Avenue? A. I noticed one car. 

Q. Where was that car when you first observed it? A. North 
of Kennedy Street. 2 

Q. How far north of Kennedy Street was it? A. Again, itis a 
little hard to say, but I would say about, roughly, around 75 feet. 

Q. Was it north of this loading platform when you first observed 


it? A. I would think so. Iam not sure. I didn't see the platform when 


I saw the car. 





Q. There is a marker at the end of that platform, isn't there ? 
A. I don't know. ! 

Q. You didn't see the marker at the end of the platform Seed Nes 
didn't notice. 

Q. How did you gauge the distance of 75 feet from this corner of 
Kennedy Street then? A. Well, asI say, it is a rough estimate. It 
could have been 50 or it could have been 100, but my estimate is, as I 

Say, a rough one, of about 75. | 

Q. Could it have been less than 50? A. I don't think So. 

Q. Did you have any landmark or was there anything in there you 
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could gauge your distance with? A. No. 
Q. Did you see the whole car or just see its headlights? A. 
Well, I can’t say that I saw the whole car. I knew there was a car there. 


Q. And why did you know there was a car there, because of the 
headlights? A. Well, headlights and just a physical body of the car. 
ae * x * 

Q. I think we were talking about the car that you saw about 75 
feet north of the intersection, is that correct, Mr. Baker? A. That 
is correct. 

Q. When you saw that car at that time, were you able to form any 
opinion as to the speed that it was traveling? A. No, I was not. 

Q. And you testified, I believe, that when you saw the car at 
the point described you were just entering the intersection? A. That 
is correct. 

Q. At the time that you entered the intersection, did you look to 
see what the color of the light was? A. No, I did not. 

Q. Where was your car the last time that you have a positive re- 
collection of the color of the light for westbound traffic on Kennedy 
Street? A. About 25 feet from the corner. 

Q. Did you keep Mr. Coates’ vehicle under your observation 
when you Saw it that 75 feet away? A. No, I did not. 

@. Where was your car when you next observed Mr. Coates' 
vehicle? A. About the middle of the intersection. 

@. Will you'step down here, Mr. Baker, please, and place a 
mark on the blackboard at the point where your car was when you next 
observed Mr. Coates' vehicle? A. This is the middle line (indicating)? 

Q. This (indicating) is the middle. A. This line is the middle 
(indicating). 

Q. Between these two lines (indicating) would be the middle. 
These represent the streetcar tracks (indicating). A. Well, I would 
say this is the middle, about here. 

Q. This little "X" (indicating), does that represent the front of 
your car? A. That is correct. 

Q. Where was Mr. Coates' car at that time, and put the letter 
"E” at the point where Mr. Coates' car was when you observed it. 
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A. Well, in terms of feet, how can we measure this? Very roughly, let 


| 
| 


me say I think Mr. Coates' car must have been about here (indicating). 
Q. This 'X" which is to the west of the loading platform represents 
the front of Mr. Coates' car? A. AsI recall, yes. ! 
Q. And how far north of the intersection, that is, of the north curb 
of Kennedy Street, do you mean that "X"' tobe? A. I would say in the 
neighborhood of 50 feet, perhaps 30 or 50 feet. | 


Q. So that when your car was in the center his car was still 35 to 





50 feet out of the intersection? A. That is correct. | 

Q. Do you know what his speed was at that time? A, I couldn't 
say. | 
Q. You are certain that his vehicle was to the west of the loading 
platiorm? A. As far asIcan recall, that is where it was, yes. 

Q. There is no doubt in your mind? A. I can't say I am certain. 





As best I can recall, it was on the west side of the loading platform. 

Q. He was not on the streetcar track line? A. I don't think so. 

Q. When you Saw his car in the position that you have just describ- 
ed, how fast were you traveling? A. I was traveling at atjout 20 to 25 
miles an hour. 

Q. In other words, the speed had not changed from the time you 
entered the intersection until you reached the center of Georgia Avenue? 

A. That is correct. : 

Q. Had you noticed any change in the speed of Mr. Coates" vehicle? 
A. I didn't notice any change, no. | 

Q. At that time, did you see what the color of the light was ? 
A. No, I did not. | 

Q. What did you do when your car was at that point and you saw 
his car about 35 feet to 50 feet away and that there was no change in his 
speed; what did youdo? A. I accelerated. 

Q. You accelerated? A. Yes, I accelerated. | 

Q. And to what speed would you state that you accelerated? 


A. I don't think there was much change in the speed of my car asa 


result of the acceleration. 
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Q. Did you notice any change in the speed of Mr. Coates’ car? 
A. No, I did not. 
Q. Wouid you tell us, then, what happened? A. Well, we con- 
tinued across and suddenly we were hit. 
Q. Where was the front of your car at the time that you were hit? 


A. Well, I thought that it was entering, or just about to enter the 
opposite -- I thought that we had just about to enter the opposite -- how 
do you refer to that? 

Q. Thecurb? A. That is correct. 

Q. In other words, the front of your car was at this west curb of 
Georgia Avenue? A. Just about, yes. 

Q. How long is your car or was your car at that time? A. Well, 
I would say it is about 12 to 15 feet. 

Q. So that the front of your car was at the curb line and the rear 
portion of your car would have been 12 to 15 feet east of that west curb, 
is that correct? A. Yes. 

Q. And is that what you mean your testimony to be? A. That is 
right. 

Q. What happened when the cars collided? A. Well, the next 
thing I knew my car was spinning around and when it stopped, I got out 
and I saw that my mother-in-law and my wife were lying prostrate on 
the opposite side of the street. 

Q. Before we get to that point, at any time, as you approached 
Georgia Avenue, and when you entered Georgia Avenue on Kennedy 
Street, did you observe any other traffic, any other traffic moving east 
and west on Kennedy Street? A. There was no other traffic. 

Q. Did youiobserve any other traffic, aside from the streetcar 
that you have testified to, being stopped at the loading platform, moving 
north and south on Georgia Avenue? A. No other traffic. 

Q. What were the weather conditions like at this time? A. I 
think it was raining. 

Q. Did you have your windshield wipers on? A. Did I have them 
on? 
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Q. Yes. A. I say, I think it was raining because I am not sure. 
Therefore, I am not sure whether I had the wipers on. 

Q. Was there any obstruction to your view out of the right side 
of your car because of rain or other conditions? A. I don't recall any. 

Q. This was a summer night, wasn't it? A. Yes, it was. 

Q. Did you have your windows up or down? A. I don't remem- 
ber. They probably were down on my side. I don't remember what 


the story was on the opposite side. | 


Q. Do you recall whether your window was down ? A. My 


window ? | 

Q. Yes. A. Not exactly. I normally kept it Soar in the sum- 
| 

Q. Even though it was raining? A. If it were raining, I would 


have it down, but I can't recall that it was raining. 
* * | * 


Q. May I ask you this: What lane of traffic were you traveling 
in as you were going west on Kennedy Street? A. Well, I think I was 
traveling in the outer lane. ! 

Q. And by the outer lane, you mean the one closest exe the center 
lane? <A. That is correct. 

* * * 
~ January 29, 1959 
DIRECT EXAMINATION - (Continued) 
BY MR. FELD: : 
Q. Mr. Baker, just so that we have some continuity, I would like 


to repeat just this portion. I think your testimony yesterday was that 
when you were at this point (indicating), the center of the intersection, 
you saw Mr. Coates' vehicle about 25 feet or 30 feet away, is that 
correct? <A. I think I said about 25 to 40 feet. 

Q. 25 to 40 feet, and it was at that time that you accelerated 
your vehicle, is that correct? A. That is correct. : 

Q. If his car was that far away at that time, can ce tell us why 
you started to accelerate at that point? A. Well, he didn't seem to be 
Slowing down and I generally do at that point, you know, as I cross an 
intersection, just to make sure that I can get across all right. 
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Q. I thought when I asked you this question yesterday, did you 


notice any change in his speed, you testified that you didn't notice any 
change in his speed. A. That is exactly why I accelerated because I 
did not notice any change in his speed. If I thought he was slowing down, 
I don't think I would have accelerated. 

Q. How fast were you traveling at that time? A. About 20 or 25 
miles an hour. : 

* 2 * st * * 

Q. When you started to accelerate, or when you accelerated your 
car, what speed did your car reach? A. I don't think that the speed 
was materially increased within a second or so. 

Q. Were you aware, or did you keep Mr. Coates' car under your 
observation at that time, that is, when you saw him and you started to 
accelerate? A. Once I started to accelerate, I didn't keep his car 

under observation, no. 

Q. So that, as a matter of fact, Mr. Baker, you don't know 
whether his car actually started to slow down, is that right? A. No, 

I don't. | 

Q. Did you look at the light to see if you had a green light or a 
red light at that time? A. Not at that time, no. 

Q. So that you don't know whether the light had changed after you 
had gotten into the intersection? A. No, I don't. 

Q. In fact, you don't know whether the light changed at any time 
when you last looked at it 25 or 30 feet from the intersection until after 
the accident occurred, do you? A. That is correct. 

Q. Didn't you form any opinion as to the speed of Mr. Coates’ 
car? A. Well, I thought that he.was probably going about 25 miles an 
hour or possibly a little more. 

Q. And I think you testified that you saw him when he was about 
75 feet to 100 feet to this point (indicating) when you were about 30 feet 
away from the intersection? A. I said that when I was entering this 
intersection, I thought his car was approximately 75 feet from the inter- 


section. 
* 


* * * 
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CROSS EXAMINATION 
ye Y MR. VOGEL: . 

Q. Now, the question I ask you, Mr. Baker, is this: Between 
the time of 25 feet before you entered the intersection in the interval 
between 25 feet and to the time that you came to that east portion of 
Georgia Avenue, just before you entered into the intersection, can you 
tell us whether you had talked to your mother-in-law or said anything 
to your mother-in-law in that interim? A. I really couldn't Say. 

Q. But is it possible that you did speak to her at that moment 
between the 25 feet and the time just before you entered the intersec- 
tion? <A. It is possible, but Iam not sure. 

Q. You stated that you heard, did you not, -- you heard did you 
not, Mr. Coates testified that as he was coming southbound on Georgia 
Avenue he noticed two cars coming along northbound on Georgia? 

Didn't you hear him so testify? A. Yes, I did. | 

Q. Is it your testimony that you did not see either of these two 
cars northbound? A. That is correct. | 
* * * | * 

Q. Idirect your attention, Mr. Baker, to a hearing that was held 
before Judge Kronheim on Friday, August 24, 1956, and ask you whether 
you remember being asked this question by the Court and giving this 
answer, starting at the bottom of page 25 and continuing on to page 26: 

"The Court: Step over to the diagram and tell us what 
happened, if anything?” | 
And do you remember giving this answer: : 
"Answer: Well, I was proceeding west on Kennedy Street, 
I guess at about 25 miles an hour. As I approached the corner, I slowed 
down a bit. Well, there was a green light." | 
Do you remember stating that? A. Yes, I do. 
Q. Continuing your answer: 


"As I approached the corner, I slowed down a bit and looked 
to the left and noticed the trolley car had stopped there discharging 


passengers, a northbound trolley car." 
* cd 
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Q. But wasn't it your testimony a little while ago, Mr. Baker, 
that in the interval of 25 feet that you had last seen the green light and 
the time you came to the intersection, you had not looked up again and 
did not know, therefore, whether it was a green light, a yellow light, 


or a red light? A. That is true. 
* 


* 
CELIA RADOW 
DIRECT EXAMINATION 


BY MR. FELD: 
113 Q. Mrs. Radow, you will have to speak as loudly as you can. 


Will you please state your name? A. Celia Radow. 
* * * 


* 


116 Q. Do you remember driving on Kennedy Street? A. I tell you, 
I don't know whether this is Kennedy Street or some other street, only 
they told me that they were going to show me where they used to live 
before. Then, you know, time went away after they said that and I said, 
"Where is your house where you used to live, '' and then they answered 
that they had passed it already. 

Then I begin to talk to them about the houses. Then my son-in-law 
looked on me and he answered me and in a minute, I don't know what he 
answered, and I was unconscious. Then I come to myself. Then I see I 
lay in the street. 

Q. You just take it easy. Just before the accident, did you see 
the other car? A. I didn't see nothing. I don't know about cars. I 
don’t know what I have got to see. I was sitting in the car. 

Q. Did you see the traffic light? A. WhenI would see, I wouldn't 
know what to see. I didn't see. 

Q. You didn’t see the traffic light? A. No. 

BERNICE BAKER * * * DIRECT EXAMINATION BY MR, FELD: 

Q. Will you please state your full name? A. Bernice Baker. 

Q. Are you married to Manuel Baker, the defendant in this case? 

sir, Iam. ! | 

Q. And Mrs. Radow is your mother? A. Yes, sir. 

Q. Mrs. Baker, inviting your attention to July 6, 1956, were you 
a passenger in your husband's car? A. Yes, sir, I was. 
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Q. Where were you coming from on that date at the time this 


accident occurred? A. We had visited a cousin of ours in Silver 
Spring. 
Q. Where were you seated inthe car? A. Iwas in the middle 
of the car between my husband and my mother, who was to my right. 
Q. Will you please keep your voice up so we can hear you back 
here? A. Yes, sir. ! 


Q. As you approached Georgia Avenue, you were proceeding west 


on Kennedy Street, is that correct? A. Yes, sir. | 

Q. As you approached Georgia Avenue, did you observe any 
traffic going east and west on Kennedy Street? A. No, sir, I did not. 

Q. Did you observe any traffic going north and south on Georgia 
Avenue? A. No, I did not. | 

Q. Did you observe whether or not there was a streetcar stopped 
at the southern part of Kennedy Street? A. I did not. | 

Q. Did you observe the color of the traffic light controlling traffic 
going west on Kennedy Street? A. Yes, I did. | 

Q. Where was your car when you observed that traffic light ? 
A. Iam a poor judge of distance. | 

Q. You just give us your best recollection of where your car was, 
or your husband's car was at the time that you observed the traffic light. 
A. Well, I would say about, possibly, 50 feet. ! 

Q. And what was the color of the traffic light when you observed 
it? A. It was green. | 

Q. Did you at any time before this accident observe the color of 
that light to be anything other than green? A. No, sir. : 

Q. Is Kennedy Street a straight street? A. AsI rememb er, yes. 

Q. Is there anything to obstruct the view of the traffic light on 
Georgia Avenue as you approach Georgia Avenue on Kennedy Street ? 
A. I would say there is not. : 

Q. Can you tell us how far east of Kennedy Street, that is, east 
of Georgia Avenue, can you see the traffic light on Geo rgia Avenue ? 
A. May I have that question again, please? Iam not very good on the 
geography and things and distances so please be patient. | 





36 

Q. As you approached Georgia Avenue, that is, going west -- 
that is the direction that you were traveling? A. Yes. 

Q. For what distance away from Georgia Avenue would you be 
able to see the traffic light at Georgia Avenue for traffic going east and 
west on Kennedy Street? A. At what distance could I see it? 

Q. Yes, not did you see it, but could you see it if you were look- 
ing. A. Oh, my eyesight is very good and if I were looking -- I don't 
think I understand your question at this point. 

Q. Isn't there a little street, 9th street, just east of Georgia 
Avenue? A. A little street just east of Georgia Avenue? 

Q. Yes. A. Now thatI think of it, yes. Yes, there is. 

Q. Could you see the traffic light when you were at 9th Street? 
A. Yes. 

Q. Was there anything to obstruct your view of that light? 

A. No, sir, there was not. . 

Q. When you were east of 9th Street, that is, in the direction that 

you were coming from, how far back of that could you see the light at 


Georgia Avenue, if you are able to tell us? A. Iam afraid not, no. 


Q. As you were proceeding west on Kennedy Street, what were 
you and your husband and your mother doing? A. We were all talking. 

Q. What were you talking about? A. Well, when we first came 
to Washington, about fifteen and one-half years ago, we lived at 515 
Kennedy Street and mother and dad had never seen this place where we 
lived and so I tried to tell mom that we had lived on Kennedy Street and 
this is where we would walk. This was our conversation. 

Q. Did that conversation occur between 9th Street and Georgia 
Avenue? A. Yes. 

Q. And can you tell us how close your automobile was to Georgia 
Avenue when you were having this conversation? A. Well, as I say, 

we were talking about this all the time. 

Q. 515 Kennedy Street is not too far from Georgia Avenue, is it? 
A. No, we used to walk it, my husband and I, in the evening. 

Q. Did you observe the traffic light at any time from the time 
that you first saw it until the time of the collision? A. No. After I 
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first saw it I didn't pay any attention to any lights. 


Q. How fast was your husband going at the time? : A. Oh, 20, 


25 miles an hour. | 

Q. Have you ever operatedacar? A. No, sir. | 

Q. Did you look at the speedometer? A. No. 

Q. So it is just based on your experience that you Say he was 
going 20 to 25 miles an hour? A. That is right. , 


Q. As you approached Georgia Avenue, did you at that time see 


Q. Do you operate acar? A. No, Ido not. 


any other traffic moving on Georgia Avenue? A. No, sir: 

Q. Did you, before this accident, have an occasion to see Mr. 
Coates' car which was going south on Georgia Avenue? A. Yes. 

Q. Where was his car when you first saw it? A.) Well, as we 
were approaching the middle of the intersection, I noticed Mr. Coates’ 
car. 

Q. How far away from your car was Mr. Coates’ car at that 
time? <A. Again -- : : 

Q. Just give us your best estimate of the distances. A. Well, 
possibly 50 feet. ! 

Q. Could it have been more? A. Possibly. 

Q. Could it have been less? A. Yes. 

Q. In which lane of traffic was Mr. Coates' automobile traveling ? 
A. In which lane? 

Q. Yes; was it next to the curb or was it to the left of this load- 
ing platform? In which lane was it traveling? A. I really don't know 
that. 

Q. You saw the car and did you place it in the street in any way? 
A. No, no. 

Q. What did you see of Mr. Coates' car? A, Well, I believe I 
saw his headlights. Well, I was aware of a car. 

Q. Could you form any opinion as to the speed of that car? 
A. No, sir. 
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Q. Do you recall whether it was raining or not? A. Well, I don't 


know if it was raining at the time, but I knowI had a raincoat. Now, 
whether or not I was wearing this raincoat or whether it was somewhere 
in the car, I don't know, but I had a raincoat with me that night. 

138 Q. Do you recall if there was any moisture on the windshield, that 
is, rain drops that would have obscured your husband's vision or your 
vision? A. No, no, Ido not. 

* 
CROSS EXAMINATION 
BY MR. VOGEL: n 
Q. Then am I eer Mrs. Baker, that you don't know for a fact 
whether there were or were not any cars that, in fact, were going north- 
bound on Georgia Avenue just before the accident occurred? A. No. 
Q. Isn't that correct? A. Yes, yes, that is correct. 
*x * a 
Q. The traffic light. A. The first time I observed the traffic 
light was when I was about 50 feet away and having observed that, I paid 
no more attention to the light after that. 
Q. And, therefore, you don't know whether the light was red when 
you entered the intersection of Georgia Avenue and Kennedy Street? 
A. That is true, I do not. 


* * 


A January 30, 1959 
PROCEEDINGS 
MR. FELD: Your Honor, may we approach the bench? 
THE COURT: All right. 
{At the bench:) 

MR. FELD: The only things that remain in my case are the 
traffic regulations and the mortality tables. 

THE COURT: All right. 


MR. FELD: Traffic regulations upon which I rely are Section 


11 (a) which is the green and yellow light. 
MR. SWINGLE: You don't want the second paragraph of that? 
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MR. FELD: No. 


THE COURT: Section 11 (a)? ! 
MR. FELD: Yes. In other words, I am not going to read 
this part here (indicating) beginning "Vehicular traffic. " 
MR. SWINGLE: That is what I meant, the first sentence, 
in other words. 


MR. FELD: I will read (b), steady yellow. 
MR. SWINGLE: I object to that. | 
THE COURT: You said you were not going to read that, 


didn't you? | 
MR, FELD: No, I was going to read that "steady yellow or 
caution. "" Even though there is no testimony that anyone Saw a steady 





yellow light with the green, I think a reasonable inference may be drawn 
that if one man says that he has the green light and the other man says 

that he had the green light that there was an interval of time when 
that light had to be green and yellow before it could turn to red and my 
contention will be, namely, that one of the drivers was trying to beat 
the green and yellow light and the other driver was picking up the green 
light and that is why this accident occurred, so I think it would be im- 
portant to show that if you have a green and yellow light, that the driver 
is required to stop before he enters the intersection unless the safety 
prevents him from doing so. 

MR. SWINGLE: I object to that. There is no testimony 
about it. It could have been out, for that matter. | 

THE COURT: Could have been what? 

MR, SWINGLE: It could have been completely burned out, 
for that matter. In other words, we can't surmise that it may have 
been yellow. The definite and unequivocal testimony of both of these 
men is that they had a green light. 

THE COURT: I know, but I think this possibility enters 
into this sort of testimony, that one may have entered on the green 
light and it could have changed but he still had the right of way. 

MR. SWINGLE: That is not what he is saying. 
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MR. FELD: I think the Court understands exactly what I am 
saying. 
THE COURT: I think that what I have just said is permis- 
sible. 
MR. SWINGLE: That is not the provision that he is asking 
for, Judge. May I show it to you? 
MR. FELD: Here (indicating) is what I am asking for, 
11(b) which reads: 
"Steady yellow or caution when shown with green or 
' go Signal. Traffic facing signal shall stop before entering 
the nearest crosswalk at the intersection unless so close 
to the intersection that a stop cannot be made in safety." 
In this Court Room, the testimony was that the last time that 
each of these drivers saw the light -- 
THE COURT: It was green. 
MR. SWINGLE: That is right. 
MR. FELD: Not when they entered the intersection but 
when they were about 25 feet from the intersection which is beyond the 
crosswalk line. In other words, the normal crosswalk is approximately 


20 feet. Neither one of these operators checked the light before they 


entered that crosswalk area. 

All I am trying to show is that reasonable care would have requir- 
ed them to check that light before entering the crosswalk area and before 
entering the intersection. We know that the normal cycle of lights in 
this jurisdiction is green, green-yellow, yellow-red. I have checked 
with the Department of Lighting in this jurisdiction and if it becomes 
necessary, I will show that these lights were functioning and operating 
at the time. There has been no testimony that they were not functioning. 

THE COURT: Yes. 

MR, FELD: And that is the only reason that I want to read 
that and I think a reasonable inference can be drawn that the operation 
of the lights is as I stated. 

MR. SWINGLE: I don't agree with him at all. I don't think 
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that this section has any bearing on this case because, after all, we do 
have to go by what the evidence is in the case before we start applying 
law. : 
There is no testimony whatsoever about any yellow light. The 
testimony all the way through, as I said before, has been that each of 


them said they had a green light. There is no equivocation about that 
at all. ! 
There is no testimony that the period of time that it would take 


them to go that distance would be such that the yellow light| would neces- 
sarily go on. I don't see that this particular section, that is, 11(b) has 
any application to the facts in this case. I don't think it should be in 
the.case. | 
THE COURT: I think almost, of necessity, it is in the case. 
I don't see how it could be otherwise with both drivers saying that before 
entering the intersection the light was green and some interval of time 
having taken place, and it may be necessary for him to get evidence as 
to how long it remains green or -- | 

MR, SWINGLE: That wouldn't help the situation at all. You 
would have to determine when the light went green initially in order to 
determine when they reached a certain point, whether there was time 
within which they could get into the intersection without the light chang- 
ing to yellow. In other words, we are getting very speculative in that. 

There is no way for anyone to establish that and I cannot see how 

we can automatically say that the light was, of necessity, yellow some 
time. There is no reason in the world for that. It is a question of - 
whether either one of them is telling the truth and saying that it was 
green or he is not telling the truth. | 

THE COURT: I think both of them might be telling the truth 
as far as seeing the light in advance before entering the intersection. 

MR. VOGEL: Your Honor, if I may say a word, I believe 
that it does not have to necessarily be actual testimony but all reason- 
able inferences can be drawn. I don't think either side is lying. Then 
the deduction might be that one of them should have seen the! Meo light 
and I think it is applicable. 
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THE COURT: I think so, too. I am disposed to let the 
section be introduced in evidence. I think you will have to show by 


evidence the time of the cycle. 
MR. FELD: If that becomes necessary, if you will just 
excuse me one moment -- 
THE COURT: All right. 
MR. FELD: I have checked with the Highway Department 
and the Lighting Division, with a Mr. Pawlin anda Mr. Breckenridge, 


who are in charge of that Department. They have the cycle of the light 
and I told them if it becomes necessary, I can issue a subpoena for them 
but, up to this point, it has not been necessary and I will, if the Court 
feels it necessary after the evidence goes in, obtain the information as 
to the lights if we can't stipulate as to the cycle. 

THE COURT: If you can stipulate, I think the time has come 


MR. FELD: I am not going to do it in my case, Your Honor, 
because there is testimony from this witness who is coming up who will 
give us some indication as to the cycle of the lights. 

THE COURT: And that the lights were operating on that day? 

MR. FELD: I believe that the witness coming up does know 
that. 

THE COURT: I don't know what he knows but I will wait be- 
fore admitting it until the evidence is in or you stipulate, one or the 
other. 

MR. FELD: Then the next one is 11(c) (1) which is the red 
light. 

THE COURT: All right. 

MR. FELD: The next one is 22(a). 

THE COURT: What is that? 

MR. FELD: That reads: 

"No person shall drive a vehicle on a street or highway at 

a speed greater than is reasonable and prudent under the conditions 
and having regard to the actual and potential hazards then existing." 
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THE COURT: I will admit that. 

MR. SWINGLE: You will admit it? | 

THE COURT: Yes, because it depends on the jury's judg- 
ment as to what the conditions were that justify it. | 

MR. SWINGLE: I didn't hear what you said. : 

THE COURT: Yes, I will admit it. ! 

MR. FELD: With regard to defendant Coates, I would like 
to introduce 22(b). 

THE COURT: What is that? 

MR. FELD: That is that the speed limit in this area was 
25 miles per hour because, in his own testimony and the testimony of 
the police officer, he stated that he was going between 25 and 26 miles 
per hour which, if he was going the 26 miles, then he was’ violating that 
section. . | 

THE COURT: I will let that in, the speed regulation, not 

with respect to any particular defendant, but just as to what the 

speed limit was and I will also charge in that connection that for a 
breach of a regulation to be negligent, that negligence must be the ap- 
proximate cause of the injury. 





MR. FELD: We have no argument about that. | 
THE COURT: Because one mile an hour would reasonably 
raise the question as to whether it was the approximate cause or not. 

What was that section? | 

MR. FELD: 22(b). | 

THE COURT: I will let the speed regulation go in, yes. 

MR. SWINGLE: You specifically mean 22(b) (1)? 

MR. FELD: Yes. That is what the police officer testified 

MR. SWINGLE: You didn't ask for the right thing, I don't 


MR. FELD: 22(c) which reads as follows: ! 
“The driver of every vehicle shall, consistent with the 


requirements of Section 22(a), drive at an appropriate reduced 
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speed when approaching and crossing an intersection and when 
special hazard exists with respect to other traffic or by reason 
of weather or highway conditions." 

In this case, we have the rain, the wet sidewalks and the 

fact that each of the drivers stated that they didn't vary their 
speed as they approached the intersection and, therefore, I think 22(c) 
is appropriate and should be admitted. 

THE COURT: Yes, I think so. 

MR. FELD: The next one is 99(c) which is the full time 
and attention regulation: 

"An operator shall, when operating a vehicle, give his 

full time and attention to the operation of the same." 

Each of these drivers stated that they didn't check the lights 
before entering the intersection and, therefore, the inference is they 
were not giving full time and attention to the operation of their motor 
vehicle. 

THE COURT: I think that section is relevant, anyway, I 
will admit that. 

MR, FELD: Those are the only regulations. 

THE COURT: I might tell you that, in connection with these 
sections, I will charge the jury that the right of way is relative and not 
an absolute right and that it permits a person to proceed until it would 
appear to such person that to proceed would bring about a collision. 

MR. FELD: I think that is the law in this jurisdiction. 

THE COURT: I think undoubtedly it is. 


* * * 


MR, FELD: With permission of the Court, at this time I 


would like to read the traffic regulations into evidence. 
THE COURT: All right. | 
MR. FELD: Section 11(a): 
"Traffic control signal legend. Green alone or go. 


Vehicular traffic facing the signal, except when prohibited under 
Section 72, may proceed straight there or turn right or left unless 
a sign at such place prohibits either such turn." 
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Section 11(b): 


"Steady yellow or caution when shown with green or go 


Signal. 





"Traffic facing the signal shall stop before’ entering the 
nearest crosswalk at the intersection unless so close to the 

intersection that a stop cannot be made in safety." ! 
Section 11(c): 

"Steady red alone or stop. : 

"Vehicular traffic facing the signal shall stop before 


-entering the crosswalk on the near side of the intersection or, if 


none, then before entering the intersection and shall ‘remain stand- 

ing until green, green arrow or slashing yellow is shown. = 
Section 22(a): | 
"Speed restrictions. 


"No person shall drive a vehicle on a street or highway 
at a speed greater than is reasonable and prudent under the condi- 
tions and having regard to the actual and potential hazards then 
existing. " 

The speed is agreed that at this intersection it was 25 miles 
per hour in accordance with Section 22(b). ! 
Section 22(c): : 

"The driver of every vehicle shall, consistent with the 
requirements of Section 22(a), drive at an appropriate reduced 
speed when approaching and crossing an intersection and when 
special hazard exists with respect to other traffic or by reason 
of weather or highway conditions." : 

Section 99(c): 
"An operator shall, when operating a vehicle, give his 





full time and attention to the operation of the same." : 
; * * | 
MR. SWINGLE: I am going, at this time, on behalf of 
my defendant, Mr. Baker, make a motion for a directed verdict. I 
base it on two propositions; one, that I do not think that any ee 
has been shown on his part in any aspect of it. 
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Secondly, I do not believe that the plaintiff has made out a case 
against either of the parties, actually, and I say that for this reason: 
Both of them allege that they had the proper light for themselves. 
In other words, he is putting it in a state of, "Well, take your choice." 
As I understand the law, it is not proper or, I will put it this way, the 
plaintiff has not carried his burden against either one of them and I 
make reference particularly to the case which was decided in our 
172 Municipal Court of Appeals known as Lehman vs. Great Atlantic 
and Pacific Tea Company, found in 136 Atl. 2d, 397. 
In that case, they are citing another case of Moore vs. American 
Storage Company found in 182 Atl. 436. 
THE COURT: Don't you think it would be better to let the 
jury go out so we can all hear this thing more fully? 
MR, SWINGLE: I feel that Iam obligated at this time to 
make the motion. 


THE COURT: I respect that and I want to hear your argu- 
ment fully. 


MR. SWINGLE: The question is: Does the possibility that 


either one or the other was negligent prove the case against either one 
and I say that it does not and I am quoting this: 

"That burden is not met by proof furnished by the 
plaintiff that defendant's negligence may have caused the injuries 
or even that it probably did because if it also appears from the 
Same source that the injuries may have been produced by some 
other cause for which he was not responsible..." -- 

THE COURT: I would rather hear further argument on that. 
I will let the jury go out. 

(In open Court:) 

THE COURT: The jury will retire to the jury room. 

(The jury left the Court Room. ) 

THE COURT: If I understand your argument so far it is that 
the evidence is not sufficient if it simply proves that there is a possibility 
that there was negligence on one party or the other but, in order for it to 
go to the jury against both defendants, the evidence must be such as, if 
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believed by the jury, would permit the conclusion that both parties were 


negligent. 
I don't think it has to exclusively determine the question. I think 





that is for the jury to determine if there is evidence from which it can 
reach a conclusion that there was negligence on the part of either of the 
defendants. i 

MR. SWINGLE: Perhaps a more clear statement of my 
position is this: When the plaintiff produces evidence that is consistent 
with the hypothesis that the defendant is not negligent -- that is Baker's 
testimony -- and also with one that he is negligent -- that is Coates’ 
testimony -- his proof tends to establish neither. : 

In those circumstances, it would be pure conjecture as to which 
one may or may not have been negligent. He has given us two proposi- 
tions. One is that one man is negligent and the other is that the other 
man is negligent. | 

Now, I say by doing just that, he has not established ‘that either 
one of them was negligent such as to be the proximate cauge of this 
accident. In effect, he is throwing up two propositions and Says "accept 

one of them." | 

THE COURT: No, I don't think he is saying that. 

MR. SWINGLE: He has proved out of one mouth that the 
other man was negligent and out of another mouth, the reverse of that. 

THE COURT: But he has got a right to submit the whole 
evidence to the jury and have them determine whether both of them or 
neither of them were negligent. ! 

MR. FELD: Your Honor, if I may say this: The Lehman 
case, which he is relying on, is a slip and fall case and the proposition 
that he is directing himself to goes to notice as to who was responsible. 
We are claiming that both of them were negligent in this case. Both of 
them did not look at the light before they entered the intersection and, 
on the basis of that, they couldn't testify as to the color of the light and 
it is for the jury to determine who is telling the truth and I think the 
Court would be correct to deny the motion at this time. : 
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THE COURT: I do not think the case that has been cited 
meets the proposition as to whether or not the evidence goes to the jury 
to determine whether or not either or both of them were negligent. 
Neither one of them may have been negligent. Both of them may have 
been negligent. It is something that reasonable people could differ about. 
It looks to me as if it is for the jury and not for the Court to say 
which one, if either, were negligent. 
MR, SWINGLE: Very well, Your Honor. 
THE COURT: I will deny the motion for a directed verdict 
at this time. 
(Thereupon, the jury returned to the Court Room. ) 
MR. SWINGLE: Shall I proceed? 
THE COURT: Yes. 
MR. SWINGLE: Would you call Mr. Rhinehart, please. 
Thereupon, 
HORACE RHINEHART 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWINGLE: 

Q. Keep your voice up, Mr. Rhinehart, so we will all hear you, 
and state your name, please. A. Horace Rhinehart. 

Q. You are dropping your voice a little bit. Will you please keep 
it up. Where do you work, Mr. Rhinehart? A. I work for D. C. Tran- 
sit. 

Q. Were you working for them back on July 6, 1956? A. Yes, 
sir. 

Q. What type of work were you doing for them on July 6? A. I 
was an operator. 

Q. Operator of what? A. Streetcars. 


Q. Were you operating a streetcar on that evening? A. Yes, sir. 


Q. Did there come a time when you witnessed an accident on that 
evening at Georgia Avenue and Kennedy Street, Northwest? A. Yes, 
sir. 
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Q. Which direction were you going at the time? A. I was north- 





bound on Georgia Avenue. 
Q. Did you come to a stop when you reached Kennedy Street ? 
A. Yes. : 
Q. And when you came to a stop, or a moment before you came to 
a stop, was there any other northbound traffic in front of you, immediate- 
ly in front of you on the tracks? A. No, sir. | 
Q. Were there any passengers in the streetcar as you came toa 
stop? A. Yes. 
Q. How many do you recall? A. Two or three. | 
Q. Did any passengers either get on or get off at the stop? 
A. The passengers that were left got off at Kennedy Street. 
Q. So that, after you discharged the passengers, how many people 
then were left in the streetcar? A. No one. 
Q. When you came to a stop, you stopped at the platform south of 
Kennedy Street, did you not? A. South of Kennedy. | 
Q. When you came to a stop, where did you stop with relation to 
that platform? A. At the extreme north end of it. | 
Q. The front of your streetcar was at the extreme north end of 





the platform? A. Extreme north end, yes. i 
Q. As you came to the stop, can you tell me the sik of the light 





which controlled your progressing north? A. It was red. | 
Q. After the passengers were discharged, can you tell me what 
the color of the light was then? A. It was still red. 
Q. Did you see Mr. Baker proceeding west on Kennedy Street? 
A. Yes, sir. | 
_Q. Did you see him when he entered the intersection? A. Yes, 





sir. 
Q. Can you tell me the color of the same light, that is, the light 
controlling your progress, its color at the time he entered the 

intersection? A. It was red. 
Q. Would you tell us what occurred then, from the time he entered 

the intersection up until the moment of the accident so far as the opera- 





tion of the cars is concerned? A. Mr. Baker was westbound on Kennedy 
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Street. He was proceeding through on a green light and, of course, natur- 


ally it was red for Georgia Avenue. This other car was coming south on 
Georgia Avenue and he hit the westbound car over three-quarters of the 
way across the intersection. 

Q. At the time of the actual impact, the light then controlling your 
progress was still red? A. Still red. 

Q. Did you know, or have you ever seen any of the parties involved 
in this accident at any time previous to the day of this accident? A. No, 
sir, I have not. 


Q. While this was going on, that is, the progress of Mr. Baker 


across Georgia Avenue and the happening of the accident, what were you 
doing? A. I was just watching the intersection and the traffic light, 
waiting for the green light to go ahead. 
MR. SWINGLE: I have no further questions. 
CROSS EXAMINATION 
BY MR. FELD: 

Q. Mr. Rhinehart, Georgia Avenue is a straight, wide intersection, 
isn'tit? A. Yes. 

Q. And the approach to Kennedy Street is unobstructed, isn't it? 
There is nothing to obstruct your vision of the light at Kennedy Street, say, 
for about two blocks before you approach it, isn't thatso? A. No, sir, 
it is in plain view. 

Q. Aclear view? A. A clear view. 

Q. And you stated the light was red as you approached Kennedy 
Street, isn't that so? A. Yes. 

Q. Can you'tell us where your streetcar was when you first saw 
the light at Kennedy Street? A. I was at the end of the platform. 

Q. Is that the first time you saw the light? A. As close asI can 
remember. 

Q. You could have been south of the end of the platform when you 
first saw the light? A. Could have been. 

Q. What is the street below Kennedy? A. Jefferson. 

180 Q. Could you have been at Jefferson Street when the light was red? 
A. Icould have seen it, yes. 
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Q. Did you see it there? A. At this stage of the game, I can't 
tell you. i 

Q. But you could have seen it? A. Sure, I could have seen it. 

Q. How fast were you traveling, Mr. Rhinehart, when you were 
approaching the stop at Kennedy Street? A. I couldn't tell you. 

Q. You were slowing down? A. It was within the speed limit. 

Q. You were slowing down, in fact, weren't you? A. Yes. 

Q. You knew that your passengers wanted to get off ? A. That 
is correct. : 

Q. And you were slowing down. You have to answer raves or no. 
A. Yes, sir. 





Q. You say that there was only two passengers on the streetcar 
at that time? A. Two or three. | 
Q. And as you were slowing down, I am sure you weren't going 


over the speed limit as you approached, isn't that true? A. That is 
true. : 
Q. So you were going less than 25 miles an hour as = were 
approaching the platform? A. Yes, sir. 
Q. How long is that loading platform? A. I will say it is around 
80 feet. : 
Q. So that as you were approaching it, did you apply your brakes ? 
A. Certainly. 
Q. Did you bring your car slowly toastop? A. Yes, 





Q. You were in no hurry, were you, at this time? ie No. 

Q. This wasalate run? A. A late run. | 

Q. You were just going up to the terminal at Georgia Avenue and 
Eastern Avenue, is that correct? A. Yes. 

Q. As you were slowing down and you saw this red light, were 





there any passengers toward the front of the car getting off? A. I 

couldn't tell you which door they got off unless -- I couldn't tell you that. 
Q. You brought your car to a stop, didn't you? A. A stop, yes. 
Q. After you brought your car to a stop, it was necessary for you 
to open the doors? A. Certainly. 








52 
Q. At the|time you were opening the doors, you weren't looking 


at the light for northbound traffic, were you? A. Yes, sir. 

Q. Is that yes, sir, you weren't looking at the light? A. I was 
looking at the light. | 

Q. You weren't watching the passengers get off? A. You watch 
traffic, passengers and the light all at the same time. 

Q. How many passengers got off? A. Two or three. 

Q. And they got off the front door? A. I couldn't tell you which 
door they got off. 

Q. So it may not have been necessary for you to watch the passen- 
gers, is that correct? <A. It could have been. 


Q. So you were focusing your attention on the light, is that right? 
A. That is right. 
Q. Don't you have to operate buttons to throw the air switch on? 


A. Yes, sir. 

Q. Didn't you look down to see that you were doing that and push- 
ing the proper button? A. No, sir. 

Q. You do it automatically? A. Yes. 

Q. How many buttons are there on that board? A. Sixteen. 

Q. And you knew, without looking down, exactly which button to 
hit? A. That is correct. 

Q. You have been operating streetcars a long time, is that cor- 
rect? A.- Eighteen years. 

Q. Do you look in your rear view mirror to see if the passengers 
have alighted in safety? A. You have the light on the dash that controls 
the back doors. 

Q. Did you look at the light? A. Yes. 

Q. So that you did look down to see the switch and the mechanism 
in front of you that controlled the rear door, didn't you? A. No, sir. 

Q. You just told us you saw the red light. A. The light is situat- 
ed on the dash where you have a complete view of the front, also of the 
light. You don't have to look down or look up, either, to see it. 

Q. As I understand it, isn't the control for the door down? 

A. Yes, sir. 





a Kennedy Street? A. No, sir. | 
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Q. So that, if you are looking straight ahead out of the front door 
or out of your windshield, you couldn't be looking down, isn't that cor- 
rect? A. That is correct. | 

Q. Where was the red light for Kennedy Street? A. It is on the 
righthand side of Kennedy Street. | 

Q. That was on the far side of Kennedy Street, isn r that correct? 
A. The far side. 

Q. That would be the northeast corner? A. That is the light for 
Kennedy Street there. 

Q. What about the light for northbound traffic ? What corner is 
that on? A. It is on the righthand side of Georgia Avenue, 

Q. Is iton the north side? A. The northside. 

Q. The righthand side? A. Righthand side. 

Q. Which would be the northeast corner of Georgia Avenue and 








THE COURT: It would not. How could that side be the 
righthand side of a car going this way? | 
MR. FELD: Excuse me, this (indicating) is the northeast 
THE COURT: That would be right. 
MR. FELD: I was using the right SeecTeeeN but pointing 
to the wrong corner. 
BY MR. FELD: 
Q. This is the northeast corner? A. Yes. : 
Q. And this (indicating) is where the light was? A: | Yes. 
Q. When you look to your right, could you see at the same time 





the red light on your dashboard? A. Yes, sir. 
Q. You could look there and look down here (indicating) ? 
A. Yes. 
Q. As you were looking at the light and watching that little red 
button there, did you see the southbound car on Georgia Avenue? 
A. Yes, sir. 
Q. Where was the southbound car on Georgia venen at that time, 





when you first observed it? A. Coming across the crosswalk. 





54 
Q. Entering -- A. Entering the crosswalk. 
186 Q. Is there a marked crosswalk? A. Yes. 
Q. And he was just entering it when yousaw him? A. That is 
the first time I paid any attention to it. 
Q. My question was: Where you saw the car, where was the car 
when you first saw it? A. Which car? 
Q. The car going south on Georgia. A. Crossing the crosswalk. 
Q. You had not seenitbefore? A. I hadn't paid any attention to it beforé 
Q. Did you notice any traffic onKennedyStreet? A. In which recor d 
Q. East to west. A. There was one car. d 
Q. Where was that car when you first saw it? A. Itjustenteredthe , 
intersection. 
Q. So you saw both of these cars just as they entered the intersection? « 
A. Mr. Baker's car on Kennedy Street entered the intersection first and he 
was approximately half way across the street when the other car came across ™ 


the crosswalk. 
Q. That was the first time that you saw Mr. Baker's car, when it 


crossed your streetcar track? A. When he entered the intersection. 
187 Q. That meant he was approaching the northbound streetcar, is that 


dr 


correct? A. I don't quite get your question. 
Q. Here is what I mean: Your streetcar, you testified, was stopped at , 
this point (indicating) next to the north end, is that correct? A. Yes, sir. 


Q. And Mr. Baker's car was going -- A. West on Kennedy. s 
x * * * 


Q. If you will step to this side so you don't obstruct the view of the jury, 
please show me where Mr. Baker's car was when you first saw it. A. It 
was approximately entering the intersection. 

Q. You are showing this with the front of the car approximately at the 


east curb of Georgia Avenue. A. The east curb, yes. . 


188 Q. Where was-Mr. Coates' car when you first saw it? A. Somewhere é 


right beyond the platform. Which side of that platform he came down on, I 
don't remember because I wasn't paying that much attention. It was just an ~ 
everyday occurrence with us. 

Q. What is your best recollection as to which side of the loading plat- ta 
form Mr. Coates' car wason? A. Personally, the best I can remember, 
he came down the southbound cartracks. 
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Q. Were both of these at approximately the same point as you 
place them here on this diagram when you first observed them? A. Yes, 
sir -- No. He was starting across the intersection something on that 





order (indicating) but this car, I saw this car first. 
Q. Then as this car proceeded in, then this car, that is, Mr. 
Coates' car, came into your line of vision and you saw that as it was 


going into the intersection, is that correct? A. Yes. | 
Q. You may take your seat. | 


As both cars were approaching in that position, Mr. Rhine- 
| 


hart, did either one of them slow down? A. That was the main thing 
that attracted my attention. Neither one of them appeared to slow down 
at all. , 
Q. So your attention, when you knew -- of course, you were a 
streetcar operator -- that a collision was going to occur, didn't you? 
A. It appeared that way. 
Q. You knew it, didn't you? 
THE COURT: I think his answer was reasonable. 
BY MR. FELD: 
Q. So that your attention was then focused upon these cars, wasn't 
it? A. Yes, sir. | 
Q. Were you looking at the light at that time? A. ; was also 
looking at the light. | 
Q. You were looking at the light and you were looking at the cars 





knowing that a collision was going to occur? 
THE COURT: He said that he thought one would occur. He 
didn't know it. 3 
MR. FELD: Maybe I should ask him a few mone questions 
on that, Your Honor, if I may. | 
BY MR. FELD: | 
Q. Both of these cars, one was in the intersection and one was 
approaching the intersection and neither one of them slowed down, isn't 
that true? <A. That is correct. 
Q. Based on your experience, Mr. Rhinehart, you knew that a 
collision was going to occur, didn't you? A. It appeared, it gave that 
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impression. That is one thing that attracted my attention. 

Q. And knowing that, you were still looking at this light on the 
northeast corner? A. When you are in the front end of a streetcar, in 
the middle of the street, you have a full view of the intersection, all 
angles of it. 

Q. May task you this: After your passengers got off the car, had 
you closed your doors? A. Yes, sir. 

@. And had you noticed whether the passengers had gone over to 
Georgia Avenue, that is, to the east curb or west curb of G2orgia Avenue 
from your loading platform? A. No, sir. 

Q. And how long were you sitting there with your doors closed 
before you saw these cars? A, Well, just as soon as I finished the 
transaction there of unloading the passengers, the car was proceeding 
west on Kennedy. 

Q. How long would you say it took? A. A couple of seconds. 

Q. From the time you stopped, two seconds? A. Approximately 
two seconds. 

Q. How long would you Say it took from the first time you saw the 
red light as you approached the loading platform until the collision 
occurred? A. I don't quite get what you mean there. 

Q. You testified that you saw the red light as you approached the 
north end of the loading platform. A. Yes, sir, you always look at 
them. 

Q. Right; and then you also said you were slowing your car down 
to let your people out and then you saw these cars. How long did all of 
that take? A. An operation like that will take anywhere from five to 
ten seconds. 

Q. And during that entire time, the light was still red? A. Was 
red? 


Q. After the collisidn occurred, did you look at the light? A. I 
watched the light. | 
Q. And what was the color of the light at that time? A. Immed- 


iately after the collision? 
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Q. Yes. A. They were still red. | 
Q. Did you ever see the light change? A. Yes, sir. 
Q. When did the light change? A. Right after the accident. 
Q. How long after the accident did the light change? A. Two or 
three seconds. That is about a 35 or 40 second light. 
Q. You got out of your streetcar, didn't you? A. Yes, sir. 





Q. Let me ask you this: When you left your seat and you got out 
of the streetcar, did you observe the light at that time? A. The light 
had changed then. | 

Q. It had changed? A. Before I got out of the car. | 

Q. And you are sure that the light had changed? A. I am positive 
the light had changed. ! 

Q. And what color did it change to at that time ? AL _It changed to 
green. | | 

Q. Green for northbound? A. Green for northbound. 

Q. Did you also observe what it was for east and west bound 
traffic? A. The only other light that is visible to my view there is the 
lefthand light of Kennedy Street, which was red at that time. 

Q. Did you ever notice that the lefthand light -- A. The west- 
bound light -- | 

Q. -- was red. Did you ever notice that westbound light change 
from green to green and yellow? A. I didn't pay any attention to it. 

Q. You drive that intersection often, is that correct? A. Yes, 
sir. ! 

Q. That is the normal sequence of lights there, isn't it? A. Yes, 
sir. : 


Q. Green and then green and yellow and then red? A. Yes. 
Q. Isn't that the normal cycle of lights? A. That is pthe normal 
cycle, yes. | 

Q. Mr. Rhinehart, was it raining at the time that this 1 ee 
A. I couldn't tell you now. It has been so long. 


Q. When you got out of the streetcar, did you notice whether it 
was raining or not? A. No, sir. 
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Q. Did you have your windshield wipers on? A. I couldn't tell 
you. I don't remember that. 

Q. Will you tell us where the cars were after the collision occur- 
red? A. Mr. Baker's car rolled on up Kennedy Street a ways. I don't 
know how far. I didn't go see but Mr. Coates’ car was somewhere near 
the middle of the intersection. 

Q. Will you step down here just for a moment and show us where 
Mr. Coates' car ended up after the collision? A. I didn't pay too much 
attention to that because I was not involved in that end of it. 

Q. I think you said that you saw it stop in the intersection. 

A. It was somewhere right in the neighborhood of this position here 


(indicating). 


Q. Thatis where -- A. Mr. Coates’ car. 

Q. The green is Mr. Coates' car? A. Yes, somewhere in this 
neighborhood (indicating), exactly where, I don't know. I didn't observe 
it. I had no interest in that end of it at all. 

Q. You got out of the streetcar? A. The reason I got out of the 
streetcar was there was something on the streetcar track. I can't tell 
you whether it was the edge of his car or a wheel cap. There was some- 
thing on the track. 

Q. Where was Mr. Baker's car? A. Mr. Baker's car was out 
of view over here (indicating) somewhere. 

Q. You may resume your seat. Did you see any people thrown 
out of the car? A. No, sir. 

Q. This was a pretty big crash, was it? A. Well, it was -- 
you mean by noise? 

Q. By noise. A. Yes, by noise. 

Q. By impact, and you saw there were people in the cars? 

A. I knew there were people in them. 

Q. Did you think that anyone might be injured as a result of this 
accident? A. Well, there was enough people who had gathered there 
at that time to have taken care of it. 

Q. You didn't go over to see how these people were? A. No, I 
didn't go over. 
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Q. There were no passengers on your streetcar, is that right? 
A. There were no passengers on my car at the time of the accident. 

Q. Actually, did you have any conversation with any of these 
drivers? A. Since the hearing -- | 

Q. I mean at the scene of the accident. A. Let me explain this 
just a little bit. The last time I was up here some man came over to 
the car and asked me what color the light was. I told him, Later on, 
after we had the first hearing on this case, it was Mr. Coates, but at 
that time I didn't know who the man was or anything about | it. As faras _ 
any conversation, that was all the conversation that was had. | 

Q. But Mr. Coates did come up to the streetcar and ask you if 

you had observed the color of the light? A. The color of the 
light. | 
Q. Did you tell him the color of the light -- did you tell him what 
the color of the light was at that time? A. It was red for Rcoreis 
Avenue traffic. 

Q. Then you proceeded on? A. I proceeded on ae the officers 
got there. : 

Q. Did you leave your name with anyone? A. Yes, sir. 

Q. Who did you leave it with? A. It wasa police officer. 

Q. In connection with your duties as aD. C. Transit operator, 
when you witness an accident of this kind, as I recall the regulations, 
you have to fill out an incidental report, don't you? A, Yes, sir. 

Q. Did you fill out an incidental report? A. I did. 

Q. And before coming into this Court to testify, did you refresh 
your recollection with regard to what you put down on that incidental 
report? A. The one I made out for the company ? ! 

Q. For the D. C. Transit Company. A. No, sir. 

Q. You didn't read that at all? A. No, sir. 

Q. And everything that you are giving us here today is based 
solely upon your recollection of what it was two years ago? A. I 





read the report that I gave to the insurance company. 


Q. As we go along on this, when you went up Georgia Avenue to 
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the terminal, did you then speak to somebody up at the terminal as to the 
color of the light? A. Two hours later, the next trip. 

Q. Who did you speak to at that point? A. Officer Bobinger, I 
think was his name. 

Q. And what did you tell Officer Bobinger? A. Just exactly what 
I have told you. | 
ss * * * 

Q. Did you have access to this report that you filed with the D. C. 
Transit System to refresh your recollection? A. Yes, sir, I could have 
gotten access to it. 

Q. Would you tell us the details that you put down on that report 

that you filed, tell us what you put on that report as best you can 
recall? A. Well, I usually make them just as brief as possible. The 
light was red for Georgia Avenue. I was stopped at the end of the plat- 
form waiting for the light to change and a westbound automobile on Ken- 
nedy Street was struck by a southbound automobile on Georgia Avenue 
which ran the red light. 

Q. Your recollection is that the accident occurred on the south- 
bound track, is that correct? A. The best I can remember on that 
particular deal. 

Q. When you say Mr. Baker's vehicle got three-quarters of the 
way through the intersection, then you were referring to the front of 
the car? A. Referring to the front of the car, yes. 

Q. Did you observe whether Mr. Coates' car, which was south- 


bound, changed its direction at all as it approached the intersection ? 
A. No, I didn't observe that. . 
Q. Did you notice whether, at the time of the collision, there was 


any change in his direction? A. No, sir, I didn't. 

Q. Did you notice whether he swerved over on to your side of the 
street to try to avoid this accident? A. I don't remember that, no, sir. 
cd * * * 

MR. SWINGLE: May we approach the bench a moment, 
Your Honor? 
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THE COURT: Yes. 


(At the bench:) | 
MR. SWINGLE: During the course of Mr. Rhinehart's 
testimony, he made mention of that horrible word -- | 
THE COURT: Yes, but he didn't say who it was. 

200 MR. SWINGLE: I do not wish to make a motion. All I wish 
to say at this time is that all counsel bear in mind that fact so that ques- 
tions are asked with that thought in mind. 

THE COURT: I think that is wise. 
MR. SWINGLE: So that no inferences may be drawn. 
MR. FELD: I think that is proper. | 
Your Honor, I forgot to ask him one further question, if I may. 
THE COURT: Yes. 
(In open Court:) 
BY MR. FELD: ! 
Q. There was one thing I wanted to make certain of. You stated 


when you got out of the streetcar you observed the light change, is that 
correct? <A. Yes, sir. | 
Q. Do you recall testifying on August 24, 1956, and at that time 
this question was asked of you by Mr. Vogel: : 
"Question: Did you at any time observe after you got 
off the streetcar, that is, right after the impact when you got off 
to go to the center of the’street, did you observe, actually observe 
the light change?” ! 
And your answer at that time was: ''No." 


Do you recall giving that testimony ? A, No, sir. 
CROSS EXAMINATION *~ BY MR: * VOGEL: ! 

Q. Did you mates whether any cars had Raeeed on your right in 
order to go across just before the accident? A. Well, the only thing 
that I can tell you that I actually remember at the time of the accident 
there was only three of us there. What happened prior to that, I couldn't 


* 


* 


tell you because I wasn't interested in it. : 
Q. So that you cannot tell the jury whether you did see or whether 
you did not see, just prior to the accident, any cars passing and crossing 





62 

the intersection on Georgia Avenue northbound? A. The light was red 

at Georgia Avenue when I pulled up there so traffic would have 
been stopped if there was any. 

Q. You are arriving at a conclusion. You are assuming that there 
was a red light? A. Iam not assuming. I know there was a red light. 

@. And as you stated, you are positive that there was a red light 
and that is what| you have said, isn't that right? A. That is right. 

Q. My question, however, was whether you noticed, whether you 
observed any cars, automobiles or any other vehicles passing on your 


right crossing that intersection northbound just prior to the accident? 


Did you notice any? A. Two and one-half years back, it is impossible 
to remember that. I mean to say, definitely. 

Q. Then you can't be positive about that? A. No. 

Q. To the best of your recollection, could you say -- then you 
answered that question that you just don't remember? A. I just don't 
remember. 

Q. Do you remember having testified just a little while ago -- 
am I correct in this -- that you stated Mr. Baker entered the intersection 
and when Mr. Feld asked you whether you noticed any other cars passing, 
I think you said, "I wasn't paying that much attention" -- excuse me -- 
this was with reference to which lane Mr. Coates was in. You remember 

Mr. Feld asked you in which lane was Mr. Coates coming south- 
bound and you said, "I wasn't paying that much attention. That is a 
daily occurrence with us." 

By that, did you mean that when you come to a stop you see cars 
coming, well, north and south and east and west and you didn't pay any 
particular attention to whether they are in the left lane or the right lane, 
is that what you meant? A. I don't pay any attention to them? 

Q. Isn't it a fact that it is a daily occurrence that cars keep on 
passing on your right, on your left, and you don't pay any particular 
attention to them? A. Correct, unless there is some traffic violation 
connected with it. In other words, I was stopped at the red light. If 
automobile traffic had passed me they would have been running through 
a red light and, naturally, that would have attracted my attention to it. 
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Q. Would you say that you might be mistaken and that perhaps 
there were some cars that did pass through this intersection? A. No. 
* * 1K | x 
205 Q. When you observed the impact, did it strike you oat that was 
a very serious collision? A. No. : 





206 Q. Did it strike you that it was a very mild ee A. Just 
a bent fender is what it appeared to be from where I was. | 
* * ae 

215 HOWARD C. COATES 
was recalled to the witness stand and, having been previously duly sworn, 





was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. VOGEL: 
* * 
217 Q. At the time that you were speaking to Mr. Rhinehart about 
that light, what was the light at that time while you spoke to him ? 
A. It was red then. *: 2 7" : 


Q. And was it red at the time you were coming into the intersection ? 
A. No, sir, it was not. : 
Q. What color was it? A. It was green. 
* oK | * 
MR. FELD: At this time, on behalf of the plaintiff, Celia 
Radow, I would request a directed verdict against both the defendants 
since neither one claims that she was contributorily negligent and it 
would appear from the evidence that has been adduced that both the de- 
fendants were negligent in that they failed to use the common law duty 
of exercising reasonable care when entering the intersection; also that 
they failed to observe the color of the light when they entered the inter- 
section to see whether they, in fact, had the right of way; that neither 
one of the operators had their car under control so as to avoid colliding 
with each other. | 
It was clear from Mr. Coates' testimony that he did not see the 





Baker car until it actually was in the intersection. 
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Mr. Baker's testimony was that he saw the car, saw there was no 
diminishment in speed and, instead of stopping the car, he accelerated 
to get past the intersection. 

Under those circumstances, Your Honor, it would appear that the 
plaintiff, Celia Radow, would be entitled to a verdict as against both of 
these defendants and I request that the Court so instruct the jury. 

THE COURT: The motion will be denied. I shall leave it to the 
jury to determine whether there was negligence on the part of one or 
both of the defendants. 


* * 


February 2, 1959 
3 * * 
CHARGE TO THE JURY 

THE COURT: Members of the jury, I am certain that you under- 
Stand by now that this is an action brought by the plaintiff to recover 
damages for injuries claimed to have been sustained by her as a result 
of the alleged negligence of the two defendants, both or either of them, 
injuries she sustained, as I say, on account of the alleged negligence of 
these defendants. 

It is necessary that you understand what is meant by 
negligence. “Both defendants deny that they were negli- vena: 
gent and assert that no negligence on their part was the proximate cause 
of the injuries claimed to have been sustained by the plaintiff. 

They each assert that if there was any negligence in causing the 
injuries to the plaintiff that such negligence was the negligence of the 
other defendant and not of themselves. 

Negligence is the doing of some act which a reasonably prudent 
person would not do or the failure to do something which a reasonably 


prudent person would do actuated by those considerations which ordinarily 


regulate the conduct of human affairs. It is the failure to use ordinary 
care in the management of one's property or person. 

316 You will note that the person whose conduct we set up as standard 
is not the extraordinarily cautious individual nor the exceptionally skillful 
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One but a person of reasonable and ordinary prudence. While exceptional 
skill is to be admired and encouraged,the law does not demand itasa 
general standard of conduct. : 

Ordinary care is that care which persons of ordinary prudence ex- 
ercise in the management of their own affairs. | 

There must be shown by a person claiming negligence of another 
that such negligence exists because the presumption is that a person acts 
without negligence and, therefore, when one claims that another is neg- 
ligent that burden rests upon that person to show such negligence and the 
burden also rests upon such person to show that such negligence, if any, 
was the proximate cause of the injury complained of. | 

Proximate cause of an injury is that cause which, in natural and 
continuous sequence, unbroken by any efficient intervening cause, pro- 
duces the injury and without which the result would not have occurred, 


It is the efficient cause, the one that necessarily sets in operation the 
factors that accomplish the injury. It may operate directly or by putting 


intervening agencies in motion. | 

Negligence is the proximate cause of any injuries, if such injuries 
are the natural and probable consequence of said negligence. This does 
not mean that the law seeks and recognizes only one proximate cause of 

317 an injury consisting of only one factor, one agent, one element of 
circumstances or the conduct of Only one person. To the contrary, the 
acts and omissions of two or more persons may work concurrently as the 
efficient causes of an injury and, in such case, each of the participating 
acts or omissions is regarded in law as a proximate cause, 

I said a moment ago that everyone is presumed to act without neg- 
ligence and, therefore, one who claims that one is injured as a result of 
the negligence of another has the burden of proving such negligence and 
the burden of proving that, if such person was negligent, that negligence 
was a proximate cause of the injuries. | 

That burden of proof requires that such negligence, and that such 
negligence is the proximate cause, be shown by what is called a pre- 
ponderance of the evidence. That means that the evidence showing such 
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negligence of another and showing that such negligence is a proximate 
cause must be shown by proof which weighs heavier than the proof on 
that issue to the contrary. That is what the word means. It must 
preponderate in showing such negligence and that such negligence was 
the proximate cause of the injuries. 

If the evidence weighs just the same, neither no more nor less 

convincing, it does not preponderate. Of course, if it is not as convinc- 


ing as the evidence on those issues to the contrary, it does not pre- 


318 ponderate. But if it is more satisfactory, more convincing to you 
as to its truth than the evidence on those issues to the contrary, then it 
can be said that it does preponderate and, in that event, the burden of 
proof has been carried. 

There are certain traffic regulations that have been given in evi- 
dence, regulations which determine how persons operating or using the 
streets shall act with respect to others. The violation of a traffic regula- 
tion of that kind constitutes negligence and if that negligence is a proxi- 
mate cause of the injuries, then the person violating such regulations is 
liable. 

Certain of those traffic regulations hae determined who, using the 
street, shall have what is called the right of way. The right of way is 
relative but not an absolute right. One having the right of way, either 
by traffic signal or any other means of determining who shall have the 
right of way, according to the regulations that have been introduced, one 
having the right of way has a right‘toproceed until and unless it would ap- 
pear to a reasonably prudent person that the other person is not yielding 
the right of way and that to proceed would occasion injury to one or the 
other. In any event, it is the business of the person, even though he 
has the right of way, to exercise such care and caution as an ordinarily 
prudent person in those circumstances should exercise. 

It is true that one using the streets or the highways of the city has 
the right to assume that other persons using the highways will observe 
the traffic regulations and he may rely on that unless and until it would 
appear to a reasonably prudent person that the other person is not observ- 
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ing the traffic regulations, is not yielding the right of way when he 


Should do so and, in that event, that person, even though he has the right 
of way or is assuming that the other one will observe the traffic regula- 
tions, must then act as a reasonably prudent person in such circum- 
Stances would and should act to avoid injury to another. | 

You are instructed that if you find for the plaintiff that, in fixing 
the amount of your award to the plaintiff, Celia Radow, you will consider 
the following elements of damage: ! 

The reasonable value, not exceeding the cost to Celia Radow, of 
examinations, attention and care by physicians and surgeons which, from 
the evidence, you determine have been and will be reasonably certain to 
be required and given in future treatment, if any. In addition to the 
foregoing items, you are to consider the health and physical ability of 





Celia Radow before the injuries complained of as compared with her 


present condition in consequence of said injuries. | 

You should also consider the extent and nature of each of her 
wounds, hurts, bruises, broken bones, and other of her injuries and 
their consequences which she received and also the extent to which any 

320 of these injuries are permanent in their character. : 

You consider, likewise, the permanent interference with any of 
her normal bodily functions which she has suffered by reason of her 
injuries. 

In arriving at an award to her of such sums as will reasonably 
compensate her, you should give a value to the pain, discomfort, physical 
suffering and mental worry which she has endured, or will reasonably 
suffer in the future, from these injuries. | 

.In this latter connection, you are informed that the law permits a 
recovery not only from physical pain and suffering but also for mental 
pain and suffering. Mental suffering may arise out of the physical 
injury and depends upon the extent, character,and probable duration of 
the injury. : 

If you should find that by reason of her physical injuries, Celia 
Radow is handicapped from performing the tasks incident to her station 
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in life or if the character of her injuries were and are such as to cause 
her mental anxiety or dread of physical suffering reasonably certain to 
continue in the future, you may consider such elements in assessing 
damages for mental suffering. 
There has been introduced in evidence the mortality table which 
indicates a life expectancy for Celia Radow, at the present time, of 11 
321 years. This figure, of course, is not binding upon you, but it is 
evidence that you may consider in conjunction with all the other factors 
of the case in arriving at the amount of damages which you will award to 
Celia Radow, as that sum which will fairly compensate her for the 
injuries, damages and losses which were occasioned to her on July 6, 
1956, by reason of the negligence of the defendants, or either of them. 
A person, who, without negligence on his part, is suddenly confronted 
with unexpected and imminent danger or circumstances which created a 
reasonable apprehension of imminent danger, either to himself or to 
others, is not expected, nor required, to use the same judgment and 
prudence that isi required of him, in the exercise of ordinary care, in 
calmer and more deliberate moments. His duty is to exercise only the 
care that an ordinarily prudent person would exercise if confronted with 
the same unexpected danger, under the same circumstances. If at that 
moment he does what appears to him to be the best thing to do, and if his 


choice and manner of action are the same as might have been followed by 


an ordinarily prudent person under the same conditions, he does all the 
law requires of him, although, in the light of after events, it should ap- 
pear that a different course would have been better and safer. 


In this case, no presumption of negligence arises from the mere 
322 happening of the accident and the burden of proof is upon the plain- 

tiff to prove, by a preponderance of all the evidence, that the defendant 
Baker or the defendant Coates, or both of them, were negligent on the 
occasion in question and that the negligence of one of such defendants or 
both of them was the proximate cause of the injuries. 

There are two different kinds of proof. One is what is called 
direct testimony or evidence which is the testimony of a person that they 
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Saw thus and so happen or they saw thus and so not happen, as the case 
might be. That is called direct evidence. : 
The other is called circumstantial evidence. Circumstantial evi- 
dence is composed of facts which raise a logical inference as to the ex- 
istence of the ultimate fact in issue. : 


A conclusion may well be had upon circumstantial evidence but to 





warrant a conclusion on evidence of this character, the proved facts 
must not only raise such a logical inference of the ultimate fact but it 
must raise it to the point where it shows such ultimate fact by a fair 
preponderance of the evidence, as I have explained that to you. 

As I have said to you, the claim of the plaintiff against the defen- 
dants and each of them for damages claimed as a result of the injuries 
sustained, as a result of the alleged negligence of the defendants, both 
defendants deny such negligence. The .defendant Coates has a cross- 

323 claim against the defendant Baker for injuries sustained to his auto- 
mobile as a result of the alleged collision which, he says, was due to the 
negligence of the defendant Baker. | 


Now, if both defendants were negligent, or if the defendant Coates 
was negligent, he may not recover any damages from the defendant Baker 
on his cross-claim. So, if you find that the plaintiff is entitled to recover 
against both defendants, you would then find a verdict in favor of the 
plaintiff against both defendants and fix her damages in the amount which, 
according to the instructions you reasonably find would compensate her 
for such injuries as resulted from such negligence and, in that event, you 
would not find any verdict in favor of the defendant Coates against the de- 
fendant Baker, because you would have found that there was negligence on 
the part of the defendant Coates, which would preclude him from recovery. 

If, on the other hand, you find that there was no negligence on the 
part of either defendant, then you would find your verdict in favor of the 
defendants against the plaintiff and you would not find any verdict in favor 
of the defendant Coates on the cross-claim against the defendant Baker. 

If you found in favor of the plaintiff against the defendant Baker and 
found in favor of the defendant Coates against the plaintff, that is, that there 
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324 was no negligence on the part of the defendant Coates but there 
was negligence on the part of the defendant Baker, after finding your 
verdict in favor of the plaintiff against the defendant Baker, whom you 
found to be negligent, you would then consider and find a verdict in favor 
of the defendant Coates against the defendant Baker on the cross-claim, 
the damge to the automobile for the negligence of the defendant Baker. 

I think I have covered the various situations that you could find, 

according to your determination as to who was or was not negligent. 
Bear in mind that, in order to find for the plaintiff against either of the 
defendants, you must find such negligence by a fair preponderance of the 
evidence, as I have explained that to-you, and if you find in favor of the 
defendant Coates against the defendant Baker on the cross-claim, you 
must find that negligence also by a fair preponderance of the evidence. 


I think I have covered the various questions of law that should be 
discussed with you, but if counsel for the parties think I have failed to 
cover them, or have not adequately done so, where I have not already 
ruled on it, you may come to the Bench and inform_me. 

(At the bench:) 

MR. VOGEL: Your Honor, I do not think you instructed as to the 
number of witnesses -- 

325 YHE COURT: I thought I had said that, but maybe I did not, the 
fair preponderance of the evidence. 

MR. VOGEL: It is not the number of witnesses. 

THE COURT: Yes. Have you any suggestion? 

MR. SWINGLE: No. 

MR. FELD: I have no objections. _I would like to renew my 
objection on giving the instruction as to defendant number one which we 


have previously discussed and on which Your Honor has already ruled. 
(In open Court:) 

THE COURT: It has been called to my attention, and I think cor- 
rectly so, that in describing what is a fair preponderance of the evidence 
I failed to explain to you that while it does mean just what I told you it 
does, that is, that the evidence tending to prove the negligence or the 
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proximate cause of any negligence must weigh heavier, must be more 
convincing and satisfying as to the truth than the evidence on those issues 
to the contrary. i 

The preponderance of the evidence does not mean necessarily the 





greater number of witnesses nor the greater mass of testimony. It 
means just what I did tell you, that the evidence on those issues must be 
more convincing, more satisfying to you as to its truth than the evidence 
on those issues to the contrary. : 
326 Does that cover your point? | 
MR. VOGEL: Thank you, Your Honor. | 
THE COURT: The Clerk will now excuse the alternate jurors with 


the thanks of the Court for your service and your standing ready to sup- 


plement any juror that was sick and the Marshal will take the remaining 
jurors to lunch. 
Upon your return from lunch, you will retire to the jury room and 





there you will select one of your number as foreman. Consider your 
verdict and, when you have arrived at a verdict, and remember it is 
your duty to arrive at a unanimous verdict, if you can conscientiously do 
So, notify the Marshal and the Court will receive your verdict. If, dur- 
ing the course of your consideration, your discover that some point of 
law which I have tried to explain to you has not been made clear, you will 
let me know through the Bailiff and I shall try to make the law clear to 
you. 
(Thereupon, at 12:30 o'clock p.m., the jury retired to 
consider of its verdict.) 
(Thereupon, at 3:05 o'clock p.m. the jury returned to 
the Court Room.) 
THE DEPUTY CLERK: Madam Foreman, has the jury agreed 
upon a verdict? 
THE. FOREMAN: We have, sir. 
THE DEPUTY CLERK: Do you find for the plaintiff or the defen- 
dants, or either defendant? 
327 THE FOREMAN: We find for the plaintiff. 
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THE DEPUTY CLERK: In what amount? 

THE FOREMAN: $9,000. 

THE COURT: Against whom? 

THE FOREMAN: Both defendants guilty of negligence. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that your verdict in this case is for the plaintiff in the sum of $9,000 and 
that is your verdict, so say you each and all? 

(The jurors nodded assent.) 
THE COURT: I wish to thank the jury for its services in this case. 
(Thereupon, at 3:00 o'clock p.m., the trial in the above- 
entitled matter was concluded.) 


[ Filed February 2, 1959] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 28th day of January, 
1959, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 

* * * * 
who, after having been duly sworn to well and truly try the issues be- 
tween Celia Radow, plaintiff and Manuel Baker and Howard C. Coates, 


defendant, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 2nd day of February, 1959, that they find 
the issues aforesaid in favor of the plaintiff and that the money payable 


to him by the defendant by reason of the premises is the sum of Nine 
Thousand Dollars ($9000.00 ) 


WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of Nine Thousand Dollars ($9000.00) together with 
costs. 

Harry M. Hull, Clerk, 
By direction of By /s/ John A. O'Brien 
Judge James W. Morris DeputyaClor 
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[Filed February 12, 1959] 


MOTION FOR NEW TRIAL OR FOR JUDGMENT NON 
OBSTANTE VEREDICTO | 


‘Comés now the defendant Baker and moves the Court to order a 
new trial or a judgment non obstante veredicto for the reasons set forth 
in the attached memorandum of points and authorities. 


SWINGLE AND SWINGLE 


By /s/ Allan c. Swingle 
Attorneys for defendant Baker 


[ Certificate of mailing] 


[ Filed February 12, 1959] 
MEMORANDUM OF POINTS AND AUTHORITIES 

The defendant Baker says the foregoing motion should be granted 
for the reason that the jury's verdict is contrary to the evidence and the 
weight of the evidence. : 

The one and only disinterested witness to the accident is Mr, 
Rhinehart who testified unequivocally that the light for north-bound traf- 
fic was red when the accident occurred. This testimony was never im- 
peached. There was no testimony that any of the lights controlling traf- 
fic at the intersection at any time showed yellow, yet the plaintiff and co- 
defendant were permitted to argue that Baker entered on the yellow light 
and the Court, we believe, incorrectly, allowed Section 11 B of the Traf- 
fic Regulations to be admitted in evidence. There was no testimony in 
fact from any witness that the light was yellow. We believe it was pure 
speculation to conclude that Baker entered the intersection facing a yellow 
light. When Mr. Baker saw the light controlling his progress it was 


green. He was then twenty-five feet from the intersection. | His speed 


| 
then was stated to be twenty to twenty-five miles per hour. At twenty 
miles per hour he would travel twenty-two feet per second. ! At that 
distance to travel he would be into the intersection in less than a second. 
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ff you grant that the light turned yellow during the time that he travelled 
this twenty-five feet the traffic regulation still allowed Baker to proceed 
across the intersection. At the same time the light would have to be 
completely red for the defendant Coates who was travelling south on 
Georgia Avenue. Up to this point there has not been a showing of neg- 
ligence against Baker. Baker's testimony was that he saw Coates be- 
fore entering the intersection and Coates was not then travelling at such 
a speed as to give Baker reason for fearing Coates would not stop in 
obedience to the light. When Baker realized Coates was not going to 
stop, Baker, then being in the middle of the street, sped up in an attempt 
to avoid a collision. That action on his part was not negligence. No 
claim is made that Baker exceeded the speed limit nor was travelling 
under an unreasonable speed under the circumstances. There was no 
evidence to hint of any negligence on the part of Baker and certainly no 
Showing that if there was negligence that it was a proximate cause of the 
accident and resulting injuries. 

As to Coates it is felt that there was negligence shown and that his 
negligence was the proximate cause of the accident. In the first place 
Coates did not see Baker until Baker was directly in front of him. Under 
the circumstances he should have seen Baker sooner. Secondly, every- 
one except Coates testified the traffic light was red against Coates. The 
fact that Coates disobeyed the traffic light is amply sufficient to show 
negligence and proximate cause. Thirdly, Coates did not try to avoid the 


accident until he applied his brakes seven feet past the point of impact. 


His attempt to show inability to see Baker's approach because of the 
north-bound automobiles is without merit as we view it. First, because 
those automobiles were not stationery. Second, if we are to believe his 
testimony that he entered the intersection as the second car was leaving 
the intersection it would be impossible for Baker to have come behind the 
north-bound cars in time to be involved in this accident. We believe the 
law of physics prohibits accepting this testimony because a collision be- 
tween Baker and the second north-bound car would have been inevitable 
and also if the passage of the north-bound car in front of Baker was as 
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close as it would have been of necessity all three persons in Baker's car 
would have vivid recollection of the automobile crossing in front of Baker's 
car which fact was not revealed by the testimony. At no time according 





to Coates' testimony did he slow his vehicle until after the impact oc- 
curred, yet if we are to believe the testimony of all the other witnesses 
the streetcar was standing still and if the light was green for north and 
south bound traffic Coates should have slowed his automobile to see why 
the streetcar was not moving forward. Coates did not know whether the 
streetcar was stopped for unloading or loading passengers or for some 
Other reason. Certainly all evidence was such we believe ito have caused 
the Court to direct a verdict for this defendant. | 

Even if you believe Mr. Coates" testimony in its entirety Still it 
Seems obvious that his failure to see Baker and his failure to slow down 
before the accident were the efficient and direct cause of the accident. 





Baker further says that at least a new trial should be granted because at 
the time of the voir dire examination one of the prospective jurors was 
asked if he had any preconceived ideas as to where the fault would lie in 
an accident occurring at an intersection. His unequivocal answer was 
that he felt both drivers would be responsible for the accident. This de- 
fendant believes that the Court erred in not granting his motion for a mis- 
trial at that time. It will be recalled that this defendant was not asking 
for a delay in the trial but only for a new panel. ! 
Wherefore this defendant requests the Court to grant a new trial or 





judgment non obstante veredicto. | 
SWINGLE AND SWINGLE 


By /s/ Allan C. Swingle 
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[Filed February 20, 1959] 


OPPOSITION TO DEFENDANT BAKER'S MOTION FOR 
NEW TRIAL OR JUDGMENT NON OBSTANTE VEREDICTO 


The defendant Baker's Motion is based primarily on two points, 
namely, (1) that on voir dire examination a colloquy between a prospective 
juror, the attorneys for the parties, and the Court resulted in prejudice 
to defendant Baker; and (2) that the jury incorrectly returned a verdict 
against both defendants. 

It is respectfully submitted that the defendant Baker has not urged 
any matter warranting the granting of its Motion; and that the Motion 
should, therefore, be denied, and for reasons therefor plaintiff states 
as follows: 

The voir dire examination was properly conducted by counsel for 
the parties and the Court. Nothing prejudicial arose during the question- 
ingof; veniremen. In fact, the Court by its clear and detailed instruc- 
tions and admonitions to the jury panel made it very apparent that the 
jury was to draw no inferences from the questions asked and the answers 
given. Defendant Baker was in no manner prejudiced by the answer of 
the prospective juror with regard to his opinion as to fault in a two-car 
collision. The answer given was to a question dealing with uncontrolled 
intersections. Whereas, the subject cause involved an intersection at 
which a traffic device was present. The prospective juror stated that if 
there were controls present, his opinion as to responsibility for the col- 
lision would have been different. It was only where an intersection was 


uncontrolled that the juror thought that both vehicles involved were.at fault. 


It is significant that the prospective juror in question did not serve on the 
jury. 

After the above questions and answers were exchanged, the Court, at 
at a Bench Conference, thoroughly explored Mr. Swingle's requests for 
a new panel and his request was correctly denied. No bias or prejudice 
was created as a reSult of the examination. Therefore, defendant's 
contention is without merit. 

With reference to the second point, defendant Baker requests the 
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Court to decide a question of fact resolved against him by the jury. 

The evidence at the trial showed that the plaintiff, Celia Radow, 
was a passenger in an automobile owned and operated by defendant Baker; 
and that the Baker automobile and an automobile owned and operated by 
defendant Coates were in collision at an intersection controlled by a traf- 
fic device. There was sharp conflict in the testimony relating to the 
color of the traffic light for each defendant when his auto entered the 
intersection. Each defendant testified that he did not check the color of 
the light before entering the intersection but when he last looked at the 
light, it was green in his favor. Defendant Baker testified that the last 
time he observed the light it was green and at that time his vehicle was 
approximately twenty-five feet east of the intersection. Similarly, de- 
fendant Coates testified that when he last checked the. color of the light 
he was approximately thirty-five feet north of the intersection and at that 
time the light was still green for his vehicle. Thus, each claimed he 
had a green light when entering the intersection. : 

Mrs. Baker who was a passenger in her husband's car testified 
that she did not know the color of the light when entering the intersection. 
Mr. Rhinehart testified that while he was waiting in his streetcar for the 
light to change from red for northbound traffic, the collision occurred. 
The police officer who testified stated that at the scene each operator 
claimed that he had the green light. With regard to the testimony of Mr. 
Rhinehart, the disinterested witness, it was developed at this trial that 
there were many inconsistencies between his testimony at the time of 
this trial and his testimony at the time of the trial of the criminal phase 
of this case. At the time of this trial he stated that it was apparent that 
there was going to be an accident; whereas, at the time of the earlier 
trial he stated that he was not expecting an accident. At this trial he 
stated that he observed the light change after he got out of his streetcar; 
whereas, at the earlier trial he stated he did not observe the light change. 
The witness Rhinehart also testified that this was only "'a bent fender col- 
lision" and therefore he was not too concerned with what happened after 
the collision. Under the facts outlined above, the jury had the duty to 





78 
weigh the evidence, decide the credibility of the witnesses, and determine 


a factual question as to which one of the defendants had the green light at 


the time of the collision and whether the defendants exercised reasonable 
care under the circumstances. The factual question was resolved by the 
jury in stating that both defendants were negligent and that the negligence 
of each contributed approximately to the occurrence of the collision. 

It was not mandatory, as defendant Baker implies, that the jury 
had to bring in a verdict in his favor simply because Mr. Rhinehart said 
there was a red light for northbound traffic at the time he observed it. 
The jury was not bound to accept Mr. Rhinehart's testimony. It hada 
right to refuse to give credence to his testimony or it could have believed 
such part of his testimony as they found credible. If his powers of ob- 
servation were faulty with reference to the type of collision involved, it 
may have been defective as to other matters, and the jury, the triers of 
the fact, may have so concluded. Or, on the other hand, the jury may 
have credited Mr. Rhinehart's testimony and nevertheless found Mr. 
Baker guilty of negligence which proximately contributed to the collision. 
Mr. Baker, even if he had a green light before entering the intersection, 
did not have an absolute right of way which permitted him to proceed 
blindly into the intersection. It was his duty to check the traffic condi- 
tions before entering the intersection, to ascertain the color of the traf- 
fic light before entering the intersection, to keep his vehicle under con- 
trol so as to avoid colliding, and to give full time and attention to his 
driving. It was apparent from his own testimony that he did not check 
the light before entering the intersection, that he did not give full time 
and attention to his driving because shortly before entering the intersec- 
tion he was engaged in conversation which may have diverted his attention. 
Under these circumstances, the jury could have concluded that defendant 
Baker failed in his duty and did not exercise reasonable care under the 
circumstances, 

The jury was properly instructed as to proximate cause and it was 
for them to decide whether the negligence of Mr. Baker was a proximate 
cause of the accident. In resolving the factual questions, the jury merely 
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decided the issues of fact under the proper instructions of the Court. 
Defendant Baker also contends that it was improper for the Court 


to admit into evidence the regulation relating to the yellow light and 
claims that there was no testimony that any of the lights controlling the 
traffic at the intersection at any time showed yellow. Mr, Rhinehart 
testified that he was very familiar with the operation of the traffic lights 
at Georgia Avenue and Kennedy Street; that these lights had a regular 
cycle of red, green, and green and yellow; and he described the se- 
quence of the lights at the intersection. Therefore, it was proper to 
submit to the jury the traffic regulations relating to the significance of 
the various colored lights on the traffic device. It was equally proper 
for counsel to argue to the jury concerning the cycle of the lights based 
upon the reasonable inferences to be drawn from the testimony. 

The defendant's Motion contains no citations of error which would 





warrant the Court upsetting the verdict of the jury. The resolution of the 
conflicts in the testimony was a matter for the jury. It was to consider 
the credibility of witnesses and the weight of the evidence.; The jury, 
being the sole judges of the fact, having heard the evidence and considered 
the evidence, concluded that Mr. Baker, as well as defendant Coates, was 
negligent and that his negligence proximately caused the accident. 

WHEREFORE, it is respectfully submitted that the defendant's Mo- 
tion for a New Trial or for Judgment Non Obstante Veredicto should be 
denied. ! 


/s/ Arthur 8. Feld 


Attorney for Plaintiff 
x * * 


[ Certificate of Mailing] 
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EXCERPTS FROM J RANSCRIPT OF PROCEEDINGS 


March 9, 1959 
ss * 
PROCEEDINGS 

THE DEPUTY CLERK: The case of Celia Radow versus Manuel 
Baker, and Howard C.Coates, Civil Action No. 4338-56. 

THE COURT: What is the situation? 

MR. SWINGLE: May it please the Court, I have filed on behalf of 
the Defendant Baker a motion for a new trial or for judgment N. O. V. 

ff you will recall, Your Honor, in this matter the accident happened 
at Georgia Avenue and Kennedy Street, I believe it was, wherein the 
Plaintiff Radow was a passenger in Baker's automobile. 

THE COURT: Oh, yes, I do recall. 

MR. SWINGLE: She was the mother-in-law of the driver and they 
were proceeding west on Kennedy crossing Georgia Avenue, and the Co- 
Defendant, Coates, was proceeding south on Georgia Avenue and it was 
a collision on the west half of Georgia seven and a half feet from the 
north curb line of Kennedy. 

Now, as I say, I filed this motion for the reason, the basic reason, 
I do not believe that the evidence showed any negligence on the part of 
the Defendant Baker and I feel that a directed verdict should have been 
granted. 

I say that for this reason: The only evidence against Mr. Baker, 
as [ view it, either physical or actual testimony, was the statement 
of the co-defendant, Coates to the effect that he had the red light. All 
of the other evidence, both of Mr. Rhinehart and of Mr. Baker -- Mr. 
Rhinehart, incidentally, being the streetcar operator who stopped for the 
north-bound traffic light. 

During the course of the trial and at Mr. Feld's request you 
permitted to be used and to be read to the jury Section 11 B of the Traffic 
Regulations. 

THE COURT: About the yellow light? 

MR. SWINGLE: That is correct. There was not any direct evidence 
whatsoever as to any yellow light. 
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THE COURT: Not a particle except there was inferential -- 
MR. SWINGLE: I disagree with Your Honor in this respect: Just 
because the light operates red, yellow, green -- 
THE COURT: That is the rule. | 
MR. SWINGLE: -- I do not believe that is a sufficient ground to 
permit that regulation to have been suggested. : 
THE COURT: I know, that is where we disagree. 
MR. SWINGLE: That is correct. 
And I say that even though, even though, going back to the question | 
of negligence, even though that regulation was in I say that that still, from 





reading the regulation, it does not show as I see it any negligence 
on the part of Mr. Baker. | 

In other words, if you will recall the testimony of Mr. Baker was 
to the effect that he was approximately 25 feet from the intersection when 
he noticed for the last time, shall we say, that the light was then green. 

Now, it only takes a matter of a second, going at the speed he said, 
as I recall his maximum was 25 miles an hour, he said 20 to 25, some- 
where in that category, even at that he could not have stopped his auto- 
mobile within that distance, and the regulation says, if Your Honor will 
recall, that a yellow caution, in defining what you are suppose to do 
when that yellow caution light comes on that the traffic facing a signal 
shall stop before entering the nearest cross-walk unless you are so close 
to the intersection that a stop cannot be made in safety. 

Now, bearing this in mind, that this 25 feet that he spoke of, of 
course, it is an indefinite thing as we all know, but assuming that he is 
relatively correct in that, cross-walks are normally about fifteen feet 
wide. I think that is a fair average. So that he would have only ten 
feet to go, going at that speed, and he could not possibly have stopped, 
much less in the cross-walk, he would have to -- the law of physics says 

he would have had to stop out in the intersection, and as I under- 
stand this regulation he is requested in effect not to do that. 

In other words, he has the right, even though the yellow light 
showed, if he is so close he cannot make it in safety then he has a right 





to go through. 
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Now, on top of that, if you will recall the testimony of Mr. Coates 
was to the effect that he saw the Baker automobile for the first time when 
he was ten feet from the Baker automobile. 

And if you will recall the direct evidence or I should say the physical 
evidence which was not denied by anyone, was inferentially agreed to by 
everyone, that the collision occurred seven and a half feet from the north 
curb line. So he saw our man less than -- at a point when he was less 
than two feet from the intersection. 

Now, I say to you that if this light was yellow, its still as the evi- 
dence showed, had to be red for Mr. Coates. There is no other alter- 
native to that as I view it. There can't be any other alternative because 
of the matter in which the lights operate even though it may be green or 


yellow for west-bound traffic it is still -- remains red for north and south- 


bound traffic. 

So as I see it there is no question whatsoever that Coates was neg- 

ligent and I believe it was his negligence which was the sole and 
proximate cause of this accident. 

Now, I say to you this testimony, speaking now of Coates only, his 
testimony was the only testimony as to the light being green for him. 
Now, he tries to explain away his actions or I should say his inactions by 
Saying there was a north-bound traffic automobile, I believe two cars, 
that had proceeded north and the last of these two, the rear end of that 
car was at the north curb line at the same moment that Coates front end 
was at the north curb line. 

Now, I say to you it is physically impossible. It is physically 
impossible for those automobiles to have crossed in front of Baker be- 
cause of the position and the location of the automobiles when they col- 
lided. 

If you will recall the accident happened at a point 37 feet west of 
the east curb line of Georgia Avenue. Georgia Avenue at that point, ac- 
cording to the officer, was 61 feet wide. So that it was just a matter of 
a few feet over the center line. I have forgotten the exact footage. I 
think it runs about seven feet, although I can be niigtaken about that, but 
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whatever that distance is it was the rear end, not the front, but the rear 
end, the right rear corner of the fender as everyone agreed that was 
struck on the Baker car, so that the front of his car was the length of the 

car ahead. I say to you that it would have been physically impos- 
sible at the speed that Baker says he was traveling, be it only 20 miles 
an hour, to not have had a collision with this north-bound car because he 
physically could not have gotten past it in that time and still find himself 
in the position that he did and be hit at the position he was hit. 

And I say further to you that even if you say to yourself, well, per- 
haps it could happen that way, I say that both Mrs. Baker and Mrs. 
Radow would have been very aware of the fact that an automobile or two 
automobiles had crossed in front of her because it would have to be, as 
I term it, a near miss. There is no other way for it to have occurred 
other than that and it seems to me that it would have been a situation that 
would be indelibly impressed in their minds, that fact thatia car had 
crossed in front of them as suddenly as it would of necess ity have to cross 
in front of them. That is no evidence whatsoever. In fact I think what 
testimony there is from Mr. Coates as to these automobiles was to the ef- 
fect there wasn't anything unusual about their speed whatsoever. In other 
words, it was a normal speed so far as those north-bound cars are con- 
cerned, | 
Strangely enough he is the only one of all of the witnesses that 

testified to any cars having crossed either north or south on 
Georgia Avenue previous to the time the Baker's arrived at the intersec- 
tion. | 

The only, shall we say, eye witness was as I believe, disinterested 
witness, was Mr. Rhinehart the operator of the streetcar who admittedly 
was Standing there. Now, of course, Mr. Coates said I don't know what 
he was standing there for, but there is no doubt about it that the streetcar 
was there and the streetcar operator testified that the light was red 
against him and from the evidence that was produced my understanding 
is that the light north-bound operates the same type schedule as the south- 


bound light for Georgia Avenue. So there is no other conclusion but that 
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the light for Mr. Coates was red. I believe also, if you will recall at 
the beginning, before we put on any evidence whatsoever, Mr. Vogel in 
his voir dire examination made reference to the fact that, or asked the 
question I should say, whether anyone had any preconceived ideas -- 
this is not the exact words -- as to the liability where there is an inter- 
section accident and this chap spoke up and said, yes, he felt that both 
parties would be at fault. Further colloquy was entered into between 
him and also the Court, if you recall, spoke up in that regard and asked 
him whether or not the fact that it was a traffic light controlled inter- 
section would that have any bearing and he indicated that perhaps it might. 

Now, I felt, and I said to Your Honor at that time that because of 
what was said then and in the matter in which it was said, I felt that that 
particular panel should be sent back to the jury lounge. 

THE COURT: That man wasn't taken on the jury. 

MR. SWINGLE: I understand that. 

THE COURT: Do you mean because somebody makes some absurd 
statement there that is to control the law in the case? 

MR. SWINGLE: I think that plus Your Honor's statement at the 
time saying something to the effect that just because it is traffic light 
controlled that that didn't give anyone an absolute right. I felt at that 
time that it was not then the time to say anything whatsoever about traf- 
fic regulations or the law whatsoever. 

THE COURT: Well, I don't agree with you at all on that, not at all, 
to say that should control or influence the action of a jury that was 
instructed as to what the law was is ridiculous, particularly where that 
man was not on the jury. 

MR. SWINGLE: I saw to it that he was not on the jury. 

THE COURT: That is all right. You had a right to do that. 

MR. SWINGLE: That is correct. I won't press the matter further. 
I do want to make the point which I think is proper. Si) 

THE COURT: I don't think much of that point. s 

MR. SWINGLE: Also during the course of the testimony, if Your 
Honor may recall Mr. Feld's examination of Mr. Rhinehart, certain 


Y 
J 
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references were -- an attempt, I should say, was made by him to impeach 
the credibility of Mr. Rhinehart, particularly with regard to he may have 
been making change or he may have been doing something else and so 
forth which is entirely proper. 3 
But in the course of that examination and because of the manner in 
which it was put I felt that I was not entitled to make an objection to it, 
but it seemed to me there was no other purpose of Mr. Feld in asking the 
question than to indicate to the jury that there was insurance, and the way 
the question was asked and the manner in which Mr. Rhinehart answered 
the question was to the effect that when Mr. Feld asked him whether he 
had given any statements to anyone Mr. Rhinehart volunteered the infor- 
mation that he gave a statement to an insurance company. , 
Now, it is true that he did not name what insurance company or that 
he was insured -- that Mr. Baker was insured or Mr. Coates was insured 
11 but certainly it did not take much sense, as I view it, for the jury 
to have concluded, because I put Mr. Rhinehart on the stand, that of 
necessity Mr. Baker was the one who had the insurance. | 


Now I feel that, as I said at the time I felt, that the manner in which 
it came out was such I could not make an objection to it, but in thinking 


back on it it seems to me there is no other reference or no other reason, 
I should say, why Mr. Feld would come out with the statement of that sort 
because as I recall he had asked him whether or not he had given a state- 
ment to his employer, the Transit Company, and he said yes and he asked 
him whether or not the statement he gave them was the same as he gave 
on the stand. I don't recall his answer specifically but basically what he 
Said was it was the same testimony. | 

Then he went further, that is, Mr. Feld went further and asked him 
if he gave a. statement to anyone else. He obviously was fishing for that 
information, and I can see no other purpose, having already asked him 
about one statement, I can see no other purpose Mr. Feld had to ask him 
whether he had given statements to anyone else other than to bring out the 
fact that Mr. Baker had insurance. | 

I feel that was prejudicial to this Defendant. 3 
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I say for all those reasons and for the basic reason that I do not 
12 See any evidence, and I have reviewed it rather carefully, I do not 
See any evidence whatsoever that Mr. Baker was negligent in any way. 

He certainly was not negligent with regard to the speed as I see it. 
He certainly was not negligent in the manner he entered the intersection. 
There is no evidence, after he got into the intersection, of any negli- 
gence as I see it. There is not one iota of evidence in this case against 
Mr. Baker other than the fact that a collision happened. 

I feel for all of those reasons there should be a granting of our 
motion for judgment N. O. V. and certainly for a new trial. 

MR. FELD: Your Honor, with reference to the last section of 
Mr. Swingle's argument I am quite surprised because Mr. Rhinehart was 
Mr.Swingle's witness, and the manner in which I interrogated Mr. 
Rhinehart was as follows, as I recall it, and contrary to what Mr. 
Swingle says it was not for the purpose of ascertaining whether or not he 
had insurance and I think Mr. Swingle at the time that we spoke of this 
at the bench practically conceded that point. 

Lasked Mr. Rhinehart, who was a streetcar operator, and based 
on my Own experience with the transit company I knew that whenever there 
are witnesses to an accident it is necessary for them to file an incidental 
report and I merely asked Mr. Rhinehart, Mr. Rhinehart, did you file an 

incidental report with the transit system? And Mr. Rhinehart in 
effect said yes, I did, and I said, is your statement the same here as it 
was in the incidental report and he said yes, but I gave a statement to the 
insurance company; and I asked him did you read that statement before 
you came on to the stand, and he said no, I didn't read that statement but 
I read one that I gave to the insurance company. 

That is the way that statement came into existence. It was Mr. 
Swingle's witness and he should have cautioned him about the use of the 
word insurance. It came out not on my question that I asked but it was 


completely a voluntary statement of the witness who Mr. Swingle placed 
on the stand. 
Under those circumstances Mr. Swingle said, I can't make a mo- 


tion fora new trial and he did not. 
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Now, when he looks back upon it and he is casting around for 
straws he says I should have made a motion for a new trial. I think it 
is too late after we have gone this far to make that motion at this time 
and urge that as a reason for granting the new trial. | 

Now, with regard to the evidence as to negligence, Mr. Swingle 
very carefully lists all of the things that Mr. Baker didn't do that were 
negligent, but he fails to state this, that Mr. Baker was very much mis- 
taken as to where the accident occurred. In other words, he said that 
the car was on the west side of the street when in fact we know it was 
east of the loading platform. He was very much mistaken as to the 
speed of the vehicle and he was very much mistaken as to what happened 
on the events surrounding the occurrence of the accident. | 

Under those circumstances he may have been mistaken as to where 
he was when last he checked that light controlling traffic, and in fact he 
stated, one, I didn't check the light before I entered the intersection and 
I did not know the color of the light when I entered the intersection. 

The law requires that before you enter the intersection that you 
check the light. Mr. Baker negligently failed to check that light. 

He said it was within 25 feet that he last saw it was green. It was 
for the jury to determine whether his statement of that distance of 25 
feet was in fact 25 feet or whether it was more than that, and whether 





he was negligent in failing to check the color of the light when he entered 
the intersection. : 


In addition to that we know that they were conversent at the time 


that he was approaching Georgia Avenue and there was some indication 
that he may have turned his head to the side or for some other reason 
not viewed the color of the light when he approached Georgia Avenue. 
Under those circumstances it was our argument to the jury that he 
was negligent, one, in failing to give full time and attention to his driv- 





ing and the observation of the traffic control device which it was his ob- 
ligation to observe. : 
Secondly, that he did not have an absolute right of way in entering 


that intersection even if the light was green and it did not give him a 
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right to proceed blindly into that intersection without observing other 


traffic conditions that existed in that intersection or approaching that 
intersection, and Mr. Baker in his testimony said I didn't look at the 
light before I entered the intersection. 

Under those circumstances it was clearly for the jury to deter- 
mine whether or not he was negligent or not, and the jury in effect 
found he was negligent based upon his testimony that he didn't look to 
see what he was doing and because of his failure to look and keep his 
vehicle under control the collision did occur. : 

Now, what Mr. Swingle is trying to do is ask the Court to second 
guess the jury insofar as a question of fact is concerned. The jury 
heard all of the: evidence and as the Court instructed them they were 
the sole judges of the facts. 

They heard all of the evidence and it was clear in the presentation 
of the evidence that Mr. Baker was negligent. 

I don't understand Mr. Swingle's point now about Mr. Coates being 
negligent. We concede the fact that Mr. Coates was negligent and I 
agree with him but I also feel, and the jury felt, that Mr. Baker was 
negligent in the manner that he operated his car. 

On the voir dire examination, with respect to the Court and its ° 
questioning of the witness, you completely told the jury they are to draw 
no inferences. It was very clear what the conversation was between the 
proposed juryman and the Court and the attorneys had nothing to do with 
the case because he was referring to an uncontrolled intersection and 
we have here a controlled intersection. 

When you take all of those factors into consideration there is no 
basis for a new trial. 

This Court many times has stated in an intersection collision 


the question of negligence and contributory negligence and proximate 


cause and credibility of witnesses are all for the jury's determination 
and in this case the jury decided against Mr. Baker and under those 
circumstances I think that the motion for a new trial or a motion N.O. V. 
should be denied . 
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17 MR. SWINGLE: With respect to what Mr. Feld had to com- 
ment on the interrogation of Mr. Rhinehart all I can say is that I disagree 
with him in the manner in which he said this came out. ; 
I say that the inquiry was made with regard to a statement that he 
made to the Transit Company and then he was asked by Mr. Feld whether 





he gave a statement to anyone else. That is when the question of insurance 
came out. ! 


I might say that I did caution, as I always do, all witnesses and 


clients not to mention insurance. I know what the result is,’ but I can't 

always control and they don't always renember or perhaps they might 

want to see the effect it might have even though they are told that but be 
that as it may. 

With regard to his charge that Mr. Baker was proceeding blindly, 
there is not one iota of evidence as to his proceeding blindly through the 
intersection. He testified that he saw the man coming down, He said, 
at that time, there was nothing about his speed that would put hin on any 

feeling of a possible accident. ! 

As far as he was concerned the man coming down there had ample 
time to stop. 

He says that he didn't check the light. Now, I don't believe that the 
regulation requires and certainly to me common sense does not require 
that the instant that the front of your car reaches the intersection, which 
is the curb line, that you must then check to see whether the light is green 
or not. 

It seems to me in the normal course of driving any automobile that 
as you approach the cross-walk, and that is exactly what Mr. Baker was 
doing, he checks to see the color of the light and the light then is green. 

Now, I don't think you can bring this regulation down to a point by 
saying if you approach before you look then you have not checked the light 
but you must do it at that instant, that is, the moment that you reach the 
intersection. | 

What does the average driver do? He doesn't wait until that point, 
he does it before he gets to the crosswalk and that is exactly what Mr. 
Baker did. That to me is the normal way of driving. If you didn't check 
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the light before that I would say that he would be violating all of the 
rules of the road with that regard. 

In other words, that to me is the normal thing before you get to 
the cross-walk you see whether the light is green, red or some other 
color in order that you can stop before you reach the cross-walk and 
that is exactly what this man did, and as I say I feel that the regulation 
Saying you must look at the light doesn't mean the instant you get to the 


intersection. 
As to full time attention he says we did not give full time and 


attention. I don't know what other attention we can give than to see the 
color of the light, to see the streetcar stopped, to see the man Coates 
coming down. What else do we look for? What else should we have 
done? What else could we have done under the circumstances ? 

What in this case whatsoever is there to show. that he didn't give 
full time and attention? To the contrary he gave all time and attention. 
As a matter of fact he testified that when he got about to the middle of 
the intersection he realized then that Coates was not slowing down and 
that is admitted by Coates' own testimony. 

He said he didn't slow down at all until he saw the man ten feet in 
front of him, and Baker says when he realized that the fellow wasn't 
slowing down and realized that he was coming through the light that is 
when he attempted to accelerate and the only difference as I see it is 
the question of whether he was going to get hit in the front or the side 
rather than in the back. 

So on all of the evidence, on all of the inferences you want to give, 
there certainly was not proved, as I view it, any failure on the part of 
Mr. Baker to give full time and attention and by the same token the 
matter of control of his car. 

There is not one bit of testimony that he did not have control of 
his car. 

So as I view it, as I have said before, there is not one showing that 
he did do or didn't do, under the definition of negligence, what he should 
not have done. He did what any ordinary, normal, reasonable man would 
have done under the circumstances and I feel, as I said at the beginning 
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there was not any showing whatsoever of any negligence on the part of 
Mr. Baker and I felt then and I feel just as strongly now that there should 
have been a directed verdict and now I feel there should be an N.O.V. or 
at least a new trial. : 

THE COURT: Well, Gentlemen, I confess I am not entirely 
satisfied with the situation, but I do feel that in a case of this kind where 
a collision occurs at an intersection, under conditions such as occurred 
here, that the result has to be left to the jury. | 

I think that it may not be perfect. It may not be exactly the way I 
would have decided the case but I know of no’ other way to gettle these 
controversies except when the evidence is in, such as it was here, to 
abide the determination that the jury makes as to what the facts are. 

I will have to deny the motion for a new trial or judgment non 
obstante veredicto and I do that perfectly conscious of the fact that a 
different decision could have been made by the jury, a different decision 
could have been made by the Court but in the light of all that was said and 
done I think the only way to get finality to the proposition is to abide the 
judgment of the twelve jurors that were selected and I think decided the 
case under proper instructions. | 

I don't see any error in the case. | 
The motion will be denied. 


[ Filed March 9, 1959] 

ORDER OVERRULING MOTION FOR NEW TRIAL 

Upon the coming on for hearing of the motion filed herein by defen- 
dant, Manuel Baker, for a new trial, it is this 9th day of March, 1959, 
ordered that said motion be, and the same is hereby overruled. 
Harry M. Hull, Clerk 
By /s/ Daniel J. Mencoboni 

By direction of Deputy Clerk 


JAMES W. MORRIS 
Judge 





[ Filed April 7, 1959] 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of April, 1959, that the defen- 
dant MANUEL BAKER hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court entered 
on the 2nd day of February, 1959 in favor of the plaintiff against said 
defendant Manuel Baker. 


SWINGLE AND SWINGLE 


By /s/ Allan C. Swingle 
Attorney for defendant Baker 
* * * 


[ Service] 

















BRIEF FOR APPELLEE 


Ginited States Court of “ppeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,147 


MANUEL BAKER, 


Appellant, 


CELIA RADOw, 


Appellee. 


Se 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


ee 


JOSEPH D, BULMAN 
ARTHUR S. FELD 
SIDNEY M. GOLDSTEIN 


733 15th Street, N. w. 
Washington 5, D. C. 


Attorneys for Appellee 


Washington, D.C. ROBERT I, THIEL EX 3-0625 
Printer 








(i) 


STATEMENT OF QUESTIONS PRESENTED | 





1. Whether there was reversible error in denying 
Appellant's Motion for a new trial or for judgment non 


obstante veredicto. | 


2. Whether admission in evidence of the traffic 


regulation dealing with a yellow light was prejudicial 
| 


error. 


3. Whether there was reversible error in denying 
Appellant's request for a mistrial by reason of the voir 
dire examination. 











SUMMARY OF ARGUMENT 


ARGUMENT: 


I, There Was No Reversible Error In Denying 
Appellant's Motion For New Trial Or For 
Judgment Non Obstante Veredicto - 


There Was No Error In Admitting In 
Evidence The Traffic Regulation Dealing 
With A Green And Yellow Light; And Even 
If There Was Error, It Was Harmless 


There Was No Error In Denying The 
Request For A Mistrial By Reason Of The 
Voir Dire Examination . . ~ 
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For The District Of Columbia Circuit 


No. 15,147 


MANUEL BAKER, i 
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CELIA RADOW, 


Appellee. 


| 
APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT: 
COURT FOR THE DISTRICT OF COLUMBIA | 


SUMMARY OF ARGUMENT 


I | 


There was no abuse of discretion for denial of Appellant's Motion 
for a new trial. With respect to his Motion for judgment n.O.v., the 
Court views the evidence in the light most favorable to the Appellee. 
Here there was a conflict in the evidence; there were questions of 
credibility; and the jury could properly find that Appellant was liable, 
on the theory that he went through a red light. Moreover, even if Ap- 
pellant entered the intersection on the green light, the jury could find 
him liable because he did not give full attention to operation of the car. 
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In view of the sharp conflict in the evidence as to whether the 
light was green on Kennedy Street, and in view of Appellant's testimony 
that when he reached the intersection he did not know whether the light 
was green, green and yellow, or red, the jury could reasonably infer 
that the light was green and yellow on Kennedy Street and the traffic 
regulation dealing with a green and yellow traffic light was therefore 
admissible. In any event, admission of this evidence, if error, was 
harmiess. 


Til 


The trial court did not abuse its discretion by denying the re- 


quest for a mistrial in connection with the voir dire examination. The 


jury was properly selected and correctly instructed, and Appellant was 
not prejudiced. 


ARGUMENT 


I. THERE WAS NO REVERSIBLE ERROR IN DENYING APPELLANT'S 
MOTION FOR NEW TRIAL OR FOR JUDGMENT NON OBSTANTE 
VEREDICTO. 


Contrary to Appellant Baker's contention, the record shows that 


there was evidence pointing to the negligence of Baker, which was proper- 
ly submitted to the jury. 


The accident occurred on a rainy night at an intersection, control- 
led by a traffic light. The evidence was in sharp conflict, each defendant 
asserting that the other defendant "ran" the red light. Coates, the co- 
defendant of Appellant Baker was travelling south on Georgia Avenue, 
while Appellant Baker was driving his car in a westerly direction on 
Kennedy Street. The point of impact in the intersection was 37 feet 
west of the east line of Georgia Avenue, which is 61 feet wide. (J.A. 13) 
Concededly, there was evidence from which the jury could conclude that 
Coates was liable. But there was also evidence upon which the jury could 
return a verdict against Appellant Baker. 
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Appellant Baker testifies that he saw the traffic light was green 


when he was at a point 75 feet from the intersection (J. A. 24), that he 
looked at the light when he was about 25 feet from the intersection and 

it was still green (J. A. 26), that he was talking to plaintiff and to Appel- 
lant's wife and did not thereafter observe the light (J.A. 25, 26, 28), that 
he might have turned his head when talking to plaintiff who was seated on 
the extreme right of the front seat (J.A. 26), that as he entered the inter- 
section he looked to the right and saw the car driven by Coates coming 
down Georgia Avenue at a point about 75 feet north of Kennedy Street (J. A. 
27), that he did not keep that car under observation but next saw it when 

he was in the middle of the intersection and the other car was 25 to 40 

feet from the intersection (J.A. 28, 29, 31), that he still did not observe 
the color of the traffic light (J.A. 29), that when he noticed no change in 
the speed of Coates' car he tried to accelerate in order to escape a col- 
lision (J.A. 29, 31, 32), that once he started to accelerate he did not 

keep the other car under observation (J.A. 32), and that after last observ- 
ing the green light when he was about 25 feet from the intersection he "had 
not looked up again and did not know, therefore, whether it was a green 
light, a yellow light, or a red light." (J.A. 32, 34) ! 





On this testimony the jury could find that Appellant was guilty of 
negligence because he violated the traffic regulation requiring him to 
"give his full time and attention" to operation of the car. (See J..A. 45) 
He did not check the light when he entered the intersection; after seeing 
the other car he did not keep it under observation and when he again notic- 
ed that car it was too late to avoid the accident. The jury'could infer that 
Appellant's attention was distracted because he was engaged in conversa- 
tion with his wife and mother-in-law, who were seated beside him on the 
front seat of the car. (J.A. 25, 26, 33, 36). As the Court below instruct- 
ed the jury, without objection by Appellant, assuming Appellant had the 
right of way when he entered the intersection, he had "a right to proceed 
until and unless it would appear to a reasonably prudent person that the 








4 


other person is not yielding the right of way and that to proceed would 
occasion injury to one or the other. In any event, it is the business of 
the person, even though he has the right of way, to exercise such care 
and caution as an ordinarily prudent person in those circumstances 
should exercise." (J.A. 66) - Capital Transit Co. v. Smallwood, 82 
U.S. App. D.C. 228, 229, 162 F. 2d 14 (1947); Sibert v. Ellis, 108 A. 
2d 541, 543 (D.C. Mun. Ct. App. 1954). 


Appellant asserts that the testimony of his witness Rhinehart, a 
streetcar operator whose vehicle was stopped at the intersection to dis- 
charge passengers, shows that codefendant Coates, and only Coates, was 
at fault, because he went through the red light. (J.-A. 49-50) But the jury 
could consider Rhinehart's credibility and disbelieve part of his testimony. 
See Lustine-Nicholson Motor Company, Inc. v. Petzal, 268 F. 2d 893, 

895 (U.S. App. D.C. June 25, 1959). Rhinehart thought that the collision 
amounted to "just a bent fender". (J.A. 63) Since, in actuality, the col- 
lision was severe enough to spin Appellant's car around violently and throw 
his wife and mother-in-law into the street, the jury could well have reser- 
vations as to the reliability of Rhinehart's powers of observation. (J.A. 
15, 30, 34) Also, Rhinehart was engaged in pushing buttons on the dash- 
board which opened and closed the doors in order to discharge his passen- 
gers; and he was intent on observing the automobiles coming together with- 
out any change in speed so that a collision was inevitable. (J.A. 52, 53, 
55, 56) In these circumstances the jury could conclude that Rhinehart 
could be mistaken as to precisely when the red light on Georgia Avenue 
turned green. Moreover, as set forth above, the jury could find Appellant 
guilty of negligence even if he started through the intersection on the green 


light. 


Appellant's Motion for a new trial was addressed to the discretion 
of the trial Court. Frye v. Lyon, 55 App. D.C. 48, 299 Fed. 926, 928 


t The trial judge cautioned the jury that if Appellant was suddenly confronted 
with unexpected danger, he would not be required to use the same judgment 
and prudence expected of him in calmer and more deliberate moments. (J. A. 68) 
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| 
(1924); Frasca v. Howell, 87 U.S. App. D.C. 52, 182 F. 2d 703 (1950). 
There is no basis for a contention that the discretion was abused. 


Where the appeal is from denial of a motion for judgment n. 0. Vv. 


(or a motion for directed verdict),” the court views the facts "in the 

light most favorable to the appellee". Safeway Stores, Inc! v. Preston, 
269 F. 2d 781-782 (C.A.D.C. 1959); Baltimore and O. R. Co. v. Postom, 
85 U.S. App. D.C. 207, 177 F. 2d 53, 55 (1949). See Shewmaker v. 
Capital Transit Co., 79 U.S. App. D.C. 102, 143 F. 2d 142, 143 (1944); 
Higashi v. Shiflett, 90 U.S. App. D.C. 302, 195 F. 2d 784, 785 (1952): 
"It cannot be said no reasonable man would hold in favor of plaintiff"; 
McWilliams v. Shepard, 75 U.S. App. D.C. 334, 127 F. 2d 18, 19 (1942) 
(collision at intersection): ''. . . If fair-minded men may honestly draw 
different conclusions as to the existence or non-existence of the negligence 
charged, the question is not one of law for the court but of fact for the 
jury. "' Here there was a conflict in the evidence, for Coates testified that 
appellant went through the red light. See Wilkerson v. McCarthy, 336 U.S. 
53, 60 (1949). Moreover, even assuming that appellant entered the inter- 
section on the green light, there was evidence from which the jury could 
conclude that appellant was negligent by failing to give his full attention to 
operation of the car, because he failed to keep Coates' car under observa- 
tion or because he failed to check the light before entering the intersection. 
See Doctors Hospital, Inc. v. Badgley, 81 U.S. App. D.C. 171, 156 F. 2d 
569, 570 (1946); Boaze v. Windridge & Handy, Inc., 70 App. D.C. 24, 102 
F. 2d 628, 629-630 (1939); Williams v. Capital Transit Co, , 94U.S. App. 
D.C. 221, 215 F. 2d 487, 492 (1954). Furthermore, the jury may have 
concluded that appellant failed to operate his vehicle at a proper speed, in 
violation of Sections 22(a) and 22(c) of the Traffic Regulations (See J..A. 45). 


I, PL ay ee ae Cae 
When the trial court denied appellant's motion for a directed verdict at the close 
of the plaintiff's case, appellant waived his objection to that ruling by proceeding 
to put on his case. Blake y. Trainer, 79 U es App. D.C. 360, 363, n. 2, 148 
F. 2d 10, 13 (1945); Capital Transit Co., v. Gamble, 82 U.S. App. D.C. 
57, 160 F. 2d 283 (1947). | 


By inadvertence, the Joint Appendix does not show that appellant moved orally 

for a directed verdict at the close of all the evidence. For purposes of the ap- 
peal herein, appellee treats the case as if the Joint eas ahomed denial of 

such a motion. : 
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The trial court correctly concluded "that in a case of this kind 
where a collision occurs at an intersection, under conditions such as 
occurred here, that the result has to be left to the jury." (J.A. 91) % 

Il. THERE WAS NO ERROR IN ADMITTING IN EVIDENCE THE TRAFFIC 


REGULATION DEALING WITH A GREEN AND YELLOW LIGHT; AND 
EVEN IF THERE WAS ERROR, IT WAS HARMLESS 


Counsel for appellee was permitted to read to the jury several 
provisions ef the District of Columbia Traffic Regulations - Section 11(a) 
(green light), Section 11(b) (yellow light), Section 11(c) (red light), Sec- 
tion 22(a) (speed), Section 22(c) (speed when special hazard), Section 
99(c) (full time and attention). (J.A. 44-45) Contrary to appellant's 
contention, the court did not err in admitting in evidence Section 11(b) 
dealing with a yellow light. (See J.A. 39-42) There was a sharp con- 
flict in the testimony of Coates and appellant; each maintained that he 
entered the intersection on the green light. The jury could reasonably 
infer that the traffic signal was green and yellow on Kennedy Street, that 
Coates was trying to "pick up" a green light on Georgia Avenue, and that 
appellant knew or should have known that the yellow light had appeared 
and should have stopped his car short of the intersection. Cf. Bierman 
v. Slone, 132 A. 2d 398, 400 (D.C. Mun. Ct. App. 1957): ". . . The 
judge could well have concluded that both were trying to ‘beat the lights’. " 
The normal cycle of lights was green, green and yellow, andred. (J.A. 
57) When appellant reached the intersection, he "did not know. . . 
whether it was a green light, a yellow light, or a red light." (J.A. 34) 
He testified that he last looked at the signal, and saw that it was green, 
when he was about 25 feet from the intersection. (J.A. 28) But the jury 
could conclude that appellant's observation was faulty, and that the yellow 


3 or. Sbu v. Basinger, 57 A. 2d 295 (D.C. Mun. Ct. App. 1948): "Automobile 
collisions at street intersections nearly always present questions of fact. The 
credibility of witnesses must be passed on, conflicting testimony must be weighed, 
and inferences must be drawn.... Only in exceptional cases will questions of 
negligence, contributory negligence and proximate cause pass from the realm of 
fact to one of law. Unless the evidence is so clear and undisputed that fair- 
minded men can draw only one conclusion, the questions are factual and not legal." 
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light had appeared when he was, perhaps, 50 or 60 feet from the inter- 
section.* Indeed, this would be consistent with the testimony of Rhine- 
hart, who says the red light on Georgia Avenue changed to green “right 
after the accident" — "two or three seconds" after the accident. (J. A. 57) 


The foregoing establishes that there was abundant evidence from 
which the jury could reasonably infer that the yellow light appeared on 
Kennedy Street before appellant reached the intersection. See Doctors 


Hospital, Inc. v. Badgley, supra; Safeway Stores, Inc. v. Preston, supra; 


Lustine-Nicholson Motor Company, Inc. v. Petzal, supra, 268 F. 2d at 
895. The traffic regulation was therefore admissible and the jury could 


determine whether appellant had an opportunity to stop safely when the 
yellow light appeared. | 





Moreover, we have demonstrated in Point I, supra, that there 
was evidence from which the jury could find appellant liable even if he 
entered the intersection on a green light (before any yellow light appeared), 
because he did not properly observe Coates’ car, or because he entered 
the intersection heedlessly. In all probability the evidence as to the yel- 
low light traffic regulation had little weight with the jury. Six provisions 
of the regulations were read to the jury. The court in its charge referred 
to these provisions but did not single out the yellow light regulation for 
special attention. (J.A. 66) Clearly, any conceivable error in admitting 
in evidence the yellow light regulation was harmless error and did not 
prejudice appellant. Smith v. Doyle, 69 App. D.C. 60, 62-63, 98 F. 2d 
341, 342-343 (1938). : 


4 Appellant testified that the point of impact was at the west line of Georgia 
Avenue. (J.A. 30) But the positive testimony of the investigating police officer, 
confirmed by other witnesses, was that the point of impact was 24 feet from the 
west line of Georgia Avenue. (J.A. 13, 17, 22, 54) Thus, Appellant's observa- 
tion was unreliable as to an important fact. | 





tii. THERE WAS NO ERROR IN DENYING THE REQUEST FOR A 
MISTRIAL BY REASON OF THE VOIR DIRE EXAMINATION. 

On the voir dire, a prospective juror stated that in his opinion 
both drivers would be at fault when a collision occurred at an intersection. 
(J.A. 8} But he spoke of an uncontrolled intersection, and his opinion 
would be different if the collision occurred at an intersection controlled 
by traffic lights. (J.A. 9) This did not warrant the granting of a mis- 
trial, or allowing a challenge for cause. Nor did the brief comment of 
the court entitle appellant to a mistrial. (J.A. 10) The trial court in- 
quired of the twelve jurors whether “each one of you feels that you can 
serve as a juror in this case and render a fair and impartial verdict 
based solely on the evidence and the law as the Court shall state that 
to you. . . ", and received an affirmative reply. (J.A. 12) As the 
court later pointed out, it is conceded that the jury was properly in- 
structed on the law. (J.A. 84) 


This court has held, Howgate v. United States, 7 App. D.C. 217, 
236 (1895): 
"Examination of jurors on their voir dire is 

largely a matter resting in the sound dis- 

cretion of the trial court; and that discre- 

tion ought not to be revised by an appellate 

tribunal, unless for manifest and palpable 

error injurious to the appellant." 
See Ford v. District of Columbia, 102 A. 2d 839 (D.C. Mun. Ct. 


App. 1954), aff'd 95 U.S. App. D.C. 87, 219 F. 2d 769 (1955). 


CONC LUSION 


Since the trial court committed no reversible error and the 


case presented issues of fact which were properly left to the jury, the 





judgment on the verdict of the jury should be affirmed. 


Respectfully submitted, 
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